COMPLAINT INVESTIGATION REPORT

Complaint Number: 25.26.25
Complaint Investigator: REDACTED

Date Complaint Filed: February 3, 2026
Date of Report: REDACTED

Introduction

This complaint was filed by the parent of an REDACTED student attending REDACTED
within the District. The Complaint is focused on a specific accommodation, namely the
ability to take a break to avoid behavioral escalation. The Parent believed that the IEP
was not being followed when the Student had a behavioral incident early in 2026. An
investigation was conducted, and it was found that the IEP was being implemented,
but that the Student was missing a lot of instructional time. The Student was often not
following the procedures in the IEP to take a break and instead was simply leaving
class. This then led to adult intervention, which resulted in the Student becoming
escalated and often disrespectful toward adults. The District conducted a Functional
Behavior Assessment (FBA) to gain insight into the function of these behaviors so that
revisions could be made to the Student’s Behavior Intervention Plan (BIP) that would
minimize this loss of instructional fime.

Issues Investigated

1. Did the District consider information provided by the parent that may assist in
determining the content of the child’s IEP2 [92 NAC 51-007.10]

2. Did the district consider the use of positive behavioral interventions, supports,
and other strategies to address behavior? [92 NAC 51-007.07B3; and 92 NAC 51-
003.26]

3. Did the District allow parent participation in meetings to discuss the provision of
FAPE to the child? [92 NAC 51-009.01A]

4. Did the District follow procedures with regard to obtaining consent for re-
evaluation [92 NAC 51-009.08C] and revocation of that consent? [92 NAC 51-
003.09]

5. Did the District provide the Student with a FAPE2 [92 NAC 51-004.01]

Information Reviewed by Investigator
From the Complainant
e Letter of Complaint dated January 30, 2026; received by NDE February 3, 2026

From the School District
e Letter of Response dated February 18, 2026
¢ Email exchange between the District and the Investigator, March 16-17, 2026
¢ Interview with the District March 20, 2026
¢ Atftendance Data for the 2025-26 School Year
e Discipline Log for the 2025-26 School Year
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Issue # Information Requested Information Received

Issues #1, 2 & 4 Individualized Education IEPs dated 24

Programs (IEPs) developed e April 25, 2025

for Javoni during the 2024-25 e February 18, 2026
AND 2025-26 school years. IEP amendments dated
e October 21, 2025

o February 12, 2026

Issue #3 Consent for re-evaluation None completed

completed during the 2024-
25 and 2025-26 school years

Issue #3 Any communication Email from the Parent to the District

between the Parent and the | dated January 27, 2026
District regarding revocation
of consent for re-evaluation

Issues #1 & 2 Any communication Emails between the Parent and

between the Parent and the | the District dated January 8-
District regarding a request February 3, 2026

for an IEP meeting and
proposal for an FBA

All Issues Any additional Incident Investigation Report
documentation pertinent to dated January 14, 2026
the resolution of the MDT dated May 12, 2022
complaint issues Technical Assistance Document,

“When Is Parent Consent Required
for a Functional Behavioral
Assessment (FBA)2”

Findings of Fact

1.

The Student was found eligible through initial evaluation in May of 2022, while in
the fourth grade, as a student with an Emotional Disturbance. (MDT dated May
12, 2022)

Each version of the Student’s IEP since April of 2025 has included a specific
Behavior Intervention Plan to address insubordination/non-compliance with
behavioral expectations and misuse of a pass (referring to a break pass). (IEPs
dated April 25, 2025; October 21, 2025; February 12, 2026)

The Student had a behavioral incident on January 8, 2026, which involved non-
compliance with teacher directions and leaving the lunchroom without
communicating. During this incident, the Student used profanity toward a
teacher. (Incident Investigation Report dated January 14, 2026)

The Parent requested that the incident be investigated, alleging that the
Student’s IEP had not been followed and that staff had put their hands on the
Student. (Letter of Response dated February 18, 2026)

The incident was investigated by the District, and the allegations were not
substantiated. However, the following recommendations were included in the
investigation report (Incident Investigation Report dated January 14, 2026):
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e An FBA should be conducted by a District school psychologist, and the BIP
should be revised based on the FBA, including what skills should be taught
and practiced for successful school behavior.

e The IEP feam should discuss the Student’s IEP goals and ensure that the goals
are aligned with current disability-related needs.

e Areview of the accommodations on the Student’s IEP to ensure that the IEP
team has a clear understanding of when and how to offer breaks and
determine what additional supports are needed.

e A district-level special education administrator should be present to facilitate
the IEP meeting.

6. An FBA was conducted, including interviews, records review, data collection,
and input from the Student, Parent, and teachers, as well as the Student’s
outpatient therapist. (IEP dated February 18, 2026)

7. The previous IEP outlined that the Student would be provided a “break pass for
breaks in the special instruction room when feeling frustrated or anxious.”

8. The most recent IEP (developed during the course of this investigation) identifies
“when dysregulated, overwhelmed, or upset, [the Student] will follow the break
plan instead of walking out of class without communicating a break or
becoming argumentative with staff. [The Student] will communicate the need for
a break either verbally or by using a visual, and take a break to regulate [the
Student’s] emotions in the assigned location. (IEP dated February 18, 2026)

Issue # 1
Did the District consider information provided by the parent that may assist in
determining the content of the child’s IEP2 [92 NAC 51-007.10]

007.10 The IEP team shall revise the IEP as appropriate to address:

007.10C The information about the child provided to, or by, the
parents, as described in 92 NAC 51-006.06A1

Allegations/Parent Position

While the Parent did not directly bring up this concern, in their Letter of Response dated
February 18, 2026, the District explained that during the course of the FBA, the Parent at
one point requested that the Student’s outpatient therapist conduct the FBA. The
Parent had communicated to the District her belief that this behavior was rooted in
anxiety. In discussion with the Parent, the District agreed to seek input from the outside
therapist as part of the FBA.

District Response

In their Letter of Response dated February 18, 2026, the District confirmed their
collaboration with the Student’s therapist, who provided input as to their observations
and experience of what may be supporting the problem behavior. The District went on
to explain during an interview held on March 20, 2026, that the crux of this issue seemed
to be disagreement on the function of the behavior, which is why the District
recommended an FBA be conducted in the first place.
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Investigative Findings
e The District school psychologist collected input from the Student’s therapist,
which was included in the FBA presented to the Parent on February 11, 2026. (IEP
dated February 11, 2026)
e The Parent participated fully in the IEP meeting to review the FBA and draft the
BIP. (IEP dated February 11, 2026)

Summary and Conclusions

The District’s efforts to gather all relevant data, including information from the Parent
and the Student's outside provider, reflect their efforts fo consider all relevant
information available to develop an appropriate plan to support the Student's
behavior.

Based on the efforts described above, the District implemented the requirements of 92
NAC 51- 007.10C, and no corrective action is required.

Issue # 2
Did the district consider the use of positive behavioral interventions and supports and
other strategies to address behavior? [92 NAC 51-007.07B3; and 92 NAC 51-003.26]

92 NAC 51-003.26 states:

007.07B In developing, reviewing, or revising each child’s IEP:

007.07B3 In the case of a child whose behavior
impedes his or her learning or that of others,
the IEP team shall consider the use of
positive behavioral interventions, and
supports and other strategies to address
that behavior.

92 NAC 51-003.26 states:

003.26 Functional Behavior Assessment means the process of gathering
information that may be used to maximize the effectiveness and
efficiency of behavior support (direct observation must be included). It
involves a description of the problem behavior, the identification of
antecedents which occasion the behavior and consequences which
maintain it, the function the behavior serves (e.qg., attention,
communication, task avoidance), and the selection of alternative
behaviors which will provide the same function.

Allegations/Parent Position

In the Letter of Complaint received by NDE on February 3, 2026, the Parent alleges that
the Student’s needs were not being met in the time that elapsed between the January
8 incident and the February 11 IEP meeting.

Complaint #25_26_25 Page 4 of 11



District Response

In their Letter of Response dated February 18, 2026, the District described their
immediate efforts after the Incident Investigation Report was completed,
recommending an FBA, that a comprehensive FBA be conducted in order to better
understand the Student's needs and to inform the BIP.

Investigative Findings

e The Student had an active behavior plan documented in all IEPs provided that
included the following (IEPs dated April 10, 2024, and April 25, 2025)

o Antfecedent Interventions: break pass for breaks in special instruction room
when feeling frustrated or anxious, fidgets for times when movement is
needed inside the general education classroom, token economy

o Interventions to teach and prompt replacement behaviors: When [the
Student] is feeling anxious or overwhelmed, [the Student] will take a break
in the special education classroom or designated safe space.

o Consequence Interventions: positive email and phone calls home when
desired behavior is observed, token economy, desired activity of choice
when 5 days of consecutive [appropriate] behavior is observed or
reported.

e The Parent alleged that on January 8, 2026, the Student’s anxiety was
“inappropriately handled by school personnel and a failure to follow [the] IEP.”
(Email from the Parent to the District dated January 8, 2026)

e A Functional Behavior Assessment was conducted, including interviews, records
review, data collection, and input from the Student, Parent, and teachers, as
well as the Student’s outpatient therapist. (Finding of Fact #6)

e The IEP team convened on February 11 and again on February 18 to amend and
then revise the IEP in order to reflect the information gathered through the FBA.
(Letter of Response dated February 18, 2026; [EP Amendment dated February 12;
and IEP dated February 18, 2026)

¢ The amended behavior plan included a number of additional positive strategies
and specifically noted that teachers will provide a choice when they notice that
the Student is becoming escalated to “take a break or [take] a few minutes to
re-regulate within the classroom.” A visual cue was also outlined to make the
request more private and limit verbal interaction. Additionally, the procedures for
taking a break will be reviewed and taught, including how to request a break,
the assigned location for the break (specifically a quiet space with privacy and
at least a 3-sided physical set-up, dimmed lighting, and comfortable seating).
(IEP Amendment dated February 12, 2026)

Summary and Conclusions

Review of the IEPs provided that throughout the last year, the Student has had an
individualized behavior plan that included several positive behavioral supports and
strategies to promote positive behavior. When it became clear that the Student’s
behavior continued to impede learning, a Functional Behavior Assessment was
conducted. With the findings of the FBA, the team re-convened and made
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amendments fo the behavior plan that were more specific, especially regarding the
Student’s need for a break when becoming escalated, and more specific details as to
the location and procedures for taking breaks. These amendments reflect the District’s
compliance with 92 NAC 51- 007.07B3; and 92 NAC 51-003.26, and no corrective action
is required.

Issue # 3
Did the District allow parent participation in meetings to discuss the provision of FAPE to
the child? [92 NAC 51-009.01A]

92 NAC 51-009.01 states:
009.01 Parent Participation in Meetings

009.0TA The parents of a child with a disability must be afforded an
opportunity to participate in meetings with respect to the
identification, evaluation, and educational placement of
the child and the provision of FAPE fo the child.

Allegations/Parent Position

In the Letter of Complaint received by NDE on February 3, 2026, the Parent alleges that
repeated written requests were made to the District to convene an IEP meeting, and
the District refused and delayed convening that meeting, conditioning a meeting on
the completion of an FBA. The Parent provided a timeline of events, including several
emails with no response from the District.

District Response

In their Letter of Response dated February 18, 2026, the District highlighted that while
the Parent wanted a meeting sooner than the date offered (February 11, 2026), the
school psychologist needed time to conduct the FBA, and the Parent requested
specific district administrators to attend the IEP meeting, meaning that February 11 was
the first date all parties were available. Furthermore, in an interview with the District
conducted on March 20, 2026, the District explained that during this time, the Parent
was communicating with three different administrators, having filed multiple complaints.
The three administrators were consistently communicating the same message (often in
person, by phone or text, and therefore, not documented), which was that a meeting
would be held to address all the concerns, but since the Student had an IEP, the IEP
process would be followed, and a number of schedules had to be consulted to ensure
that all the appropriate parties were present. In several cases, when the special
education administrator did notf respond to an email, it was because someone else had
communicated that message to the Parent.

Investigative Findings
e The District’s investigation report, including the recommendation to conduct an
FBA and reconvene the IEP team, was provided to the Parent by email on
January 14, 2026.
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e The Parent responded, requesting that one District-level administrator, the
principal, and both assistant principals from the middle school and the Student’s
school counselor be present at the upcoming IEP meeting in addition to the
required IEP feam members. (Email from the Parent to the District dated January
14, 2026, and email from the District to the Investigator dated March 17, 2026)

e On January 20, the Parent reached out to the District asking, “Where are we with
scheduling the IEP meeting?” (Email from the Parent to the District dated
January 20, 2026)

e The following day, January 21, the Parent again emailed asking to get an IEP
meeting scheduled. (Email from the Parent to the District dated January 21,
2026)

e The District responded, stating, “I am confirming with the school psychologist
regarding the timeline for completion of the Functional Behavior Assessment.
Ideally, that would be completed prior to the IEP meeting so the updates can be
based on the FBA. | will send you date options by the end of the week.” (Email
from the District fo the Parent dated January 21, 2026

e On January 22, the Parent requested that the Student’s outpatient therapist and
psychologist’s notes be reviewed and considered as part of the FBA. This emaill
also requested that the IEP meeting occur prior to the completion of the FBA.
(Email from the Parent to the District dated January 22, 2026)

e On January 27, the Parent again emailed saying, “It has been another 5 days
and | have not received an update. Getting an IEP revision is critical for [the
Student’s] success. Please let me know by the end of the day when we can get
that scheduled.” (Email from the Parent to the District dated January 27, 2026.

e That same day, the District responded, acknowledging the Parent’s request and
reiterating the importance of completing the FBA so that any changes can be
based on that data. The date of February 11, 2026, 10:00 am or 3:15 pm was
offered. (Email from the District to the Parent dated January 27, 2026)

e The Parent responded, “The IEP cannot wait another two weeks. Please let me
know when we can get it scheduled for next week.” (Email from the Parent to
the District dated January 27, 2026)

e On January 30, the Parent followed up, saying, “Checking back as it has been
another three days without a response. Please let me know when the IEP can be
scheduled.” (Email from the Parent to the District dated January 30, 2026)

e The District responded, indicating that the earliest that the team she requested
could convene was February 11. If the Parent named individuals who did not
need to be in attendance, the District would attempt to find another date.
(Email from the District to the Parent dated January 30, 2026)

e An IEP meeting was held on February 11, 2026, and the team then reconvened
on February 18, 2026, to complete a new IEP. (Letter of Response dated February
18, 2026)

Summary and Conclusions
While it is tfrue that an IEP meeting should be held in a timely manner if requested by
any feam member, in this case, the data that would come from an FBA would serve to
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guide the meeting in a way that would avoid conflict over differing opinions about the
function of that behavior. The District began the process of conducting an FBA in a
fimely manner. This was repeatedly communicated to the Parent. In addition,
convening such a large IEP tfeam made scheduling more difficult. Based on the steps
taken, the District implemented the requirements of 92 NAC 51- 009.01, and no
corrective action is required.

Issue #4
Did the District follow procedures with regard to obtaining consent for re-evaluation [92
NAC 51-009.08C] and revocation of that consente [92 NAC 51-003.09]

92 NAC 51-003.09 states:

003.09 Consent means that the parent has been fully informed of all information
relevant to the activity for which consent is sought, in his or her native
language, or other mode of communication; that the parent understands
and agrees in writing to the carrying out of the activity for which his or her
consent is sought; that the consent includes a description of the proposed
activity and a list of records (if any) which will be released and fo whom
they will be released; and the parent understands that the granting of
consent is voluntary and may be revoked at any time. If a parent revokes
consent, that revocation is not retroactive (i.e., it does not negate an
action that has occurred after the consent was given and before the
consent was revoked). If the parent revokes consent in writing for their
child’s receipt of special education services later the child is initially
provided special education and related services, the school district or
approved cooperative is not required to amend the child’s education
records fo remove any references to the child’s receipt of special
education and related services because of the revocation of consent.

Allegations/Parent Position

In the Letter of Complaint received by NDE on February 3, 2026, the Parent stated that
they “withdrew consent for the FBA in writing due to delays, but received no response.”
The Parent went on to allege that the school psychologist stated that she “was never
told” that consent had been withdrawn.

District Response

In their Letter of Response dated February 18, 2026, and clarified in emails between the
District and the Investigator dated March 17, 2026, the District described that in April of
2025, a Review of Existing Data was completed, and it was determined that no
additional data were needed to determine the Student’s eligibility or needs related to
the IEP. As a result, no consent was obtained for re-evaluation. The District’s decision to
conduct an FBA was completed independently of re-evaluation, and therefore, is not
subject to the consent requirements for evaluation or re-evaluation.
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Investigative Findings

¢ Following the January 8 incident, the District investigation resulted in the
recommendation to conduct an FBA to better understand the function of the
Student’s behavior. (Finding of Fact #5)

e The District explained this process to the Parent by phone on January 12, 2026,
and was subsequently informed in writing on January 14 and 21, 2026. At no
point did the Parent object. (Letter of Response dated February 18, 2026)

e On January 27, the Parent sent an email reading, “Due to the delay in getting
appropriate supports in place because of the FBA process and timeline, | am
withdrawing my consent for an FBA until the IEP is scheduled and | receive an
exact date that the FBA can be completed should we decide to go that route.”
(Email from the Parent to the District dated January 27, 2026)

e The District responded on January 30, providing the school psychologist’s
contact information so that the Parent could get more information about where
the District was in their process of gathering data for the FBA. (Email from the
District to the Parent dated January 30, 2026)

Summary and Conclusions

The definition of consent above refers to the signed written consent required by the
IDEA in order for a district to conduct an initial evaluation for special education. This
part of the rule reads:

51.009.08A1 The school district or approved cooperative proposing to conduct an
initial evaluation to determine if a child qualifies as a child with a disability
under 92 NAC 51-003.08 must obtain informed consent consistent with 92
NAC 51-003.09, from the parent of the child before conducting the
evaluation.

The Nebraska Department of Education has also put out state-supported technical
assistance addressing the question, “When is parent consent required for a functional
Behavioral Assessment (FBA)2" This document outlines that when screening for
instructional purposes or reviewing existing data (such as classroom observations,
teacher reports, or behavioral data already collected), parental consent is not
required.

Based on the specific circumstances of this FBA, the District implemented the
requirements of 92 NAC 51-003.09, and no corrective action is required.

Issue # 5
Did the District provide the Student with a FAPE?2 [92 NAC 51-004.01]

92 NAC 51-004.01 states:

004.01 ...5chool districts and approved cooperatives shall ensure that all children
with verified disabilities, from birth through the school year in which the
child reaches age twenty-one, including children who have been
suspended or expelled from school, have available to them a free
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appropriate public education (FAPE) which includes special education
and related services to meet their unique needs...

Allegations/Parent Position

In the Letter of Complaint received by NDE on February 3, 2026, the Parent alleges that
the District’s delays in convening the IEP team resulted in a denial of FAPE because “the
current IEP is known to be inadequate, and the district has failed to act despite formal
findings made on January 18, 2026.”

District Response

In their Letter of Response dated February 18, 2026, the District acknowledged that the
Student has continued to struggle to regulate emotions, attend all classes, and follow
school expectations. However, the District met and amended the Student’s IEP in
October 2025 in response to behavior concerns.

In the interview held on March 20, 2026, the District explained that at the crux of the
conflict was that the Parent was concerned that the Student’'s accommodation for
taking a break was not being followed. The investigation found that that was not the
case, but that the Student was, nevertheless, missing a lot of instruction, taking breaks
(not following the procedures outlined in the |IEP), and then becoming escalated when
staff intervened.

Ultimately, the FBA and IEP meetings held in February helped to define breaks and the
procedures for taking breaks more specifically, so that time out of class could be
minimized.

Investigative Findings

e The District convened the IEP team in October at the Parents’ request and
“discussed creating a chart on [the Student’s] iPad to keep track of assignments,
location, and due dates. Frequent check-ins during BCD."” (IEP dated October
21, 2025)

e The IEP reads under Supplementary Aids and Services, “Breaks in designated
room/in all academic classes/ for the duration of the academic course; and
bathroom breaks upon request in all classes for the duration of the IEP.

e From the October IEP until the January 8 incident, the Student was marked
“unverified” for 32/193 (17%) of class periods. This status captured the times that
the Student was not in class for unknown reasons (which is how the Student was
coded when leaving class or taking a break). (Attendance Data for the 2025-26
School Year; Interview with the District dated March 20, 2026)

e From the date of the Investigation Report (January 14, 2026) to the IEP meeting
(February 11, 2026), the Student was marked “unverified” for 17 of 96 class
periods (18%). (Attendance Data for the 2025-26 School Year; Interview with the
District dated March 20, 2026)

e The District confirmed that the Student received all services outlined in the IEP
except when taking a break or spending time in the office after having a
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behavioral incident as a means of calming down. (Interview with the District
March 20, 2026)

e Any fime the Student was marked “unverified,” special education staff or the
school administrator or both were involved, following the Student’s behavior plan
(Interview with the District dated March 20, 2026)

Summary and Conclusions

The District was in a difficult situation with this Student as the Parent was of the opinion
that the Student should be allowed breaks from class more freely, and the District was
concerned with the amount of time the Student was spending out of class. An FBA and
subsequently developing a BIP that was more specific about how breaks would be
used was necessary to increase the amount of fime the Student spent in class.
Therefore, the steps that the District took were necessary to ensure that the Student had
access to a FAPE.

Based on the District’s ongoing efforts to address problem behavior and increase the
Student’s access to instruction, the District implemented the requirements of 92 NAC 51-
004.01, and no corrective action is required.

Notice to District
Having found that the district is implementing the requirements of 92 NAC 51 in the
areas raised in the complaint, the complaint is closed as of the date of this letter.
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