COMPLAINT INVESTIGATION REPORT

Complaint Number: 25.26.15
Complaint Investigator: REDACTED

Date Complaint Filed: December 1, 2025
Date of Report: REDACTED

Introduction

On December 1, 2025, the Student’s Foster Parent filed a complaint with the Nebraska State
Department of Education, citing concerns related to the disciplinary actions taken by the
District. The Nebraska State Department of Education (NDE) assigned the investigation.

The Student is identified as a student with a disability and qualifies for special education and
related services. The Student receives a total of 60 minutes of special education and related
services in the general education setting for 4 weeks per month. The Student also has a Behavior
Intervention Plan.

Issues Investigated
1. Did the School District change the Student’s placement in accordance with 92 NAC 51-
016.0TA; 92 NAC 51-016.02B; 92 NAC 016.02C?2
2. Did the School District notify the Parent of the decision to remove the Student for
disciplinary purposes in accordance with 91 NAC 51-016.02H¢

Information Reviewed by Investigator
From the Complainant
e Letter of Complaint dated December 1, 2025; received by NDE on December 1, 2025.
e Inferview with the Foster Parent on December 10, 2025.
¢ Email to NDE dated December 1, 2025, sent at 3:48 PM.
e Email to NDE dated December 1, 2025, sent at 4:12 PM.

From the School District
e District Written Response dated December 22, 2025

Issue # Information Requested Information Received
Issue #1, #2 The Student’s current Individualized | e |EP dated October 27, 2025
Education Programs (IEP).
Issue #1, #2 The Student’s disciplinary records for | ¢  Behavior Referral Log
the 2025-2026 school year. e Summary of Disciplinary
removals
Issue #1, #2 Phone communication logs e Phone and communication
between the Parent and the District log dated July 7, 2025 -
for the 2025 — 2026 school year. December 1, 2025
Issue #1, #2 The Student’s attendance records e Aftendance overview for the
for the 2025-2026 school year. 2025-2026 school year
e Aftendance Summary for the
2025-206 school year
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Issue # Information Requested Information Received
Issue #1, #2 Any written notification of e Emails dated:
suspension provided to the Parent o October 21, 2025, sent at
during the 2025-2026 school year. 8:27 PM
o October 29, 2025, sent at
5:13 PM
e Suspension Letter dated
October 30, 2025
e Suspension Letter dated
December 1, 2025
Issue #2 District policy regarding procedures | o  District Policy Regarding

for changing a student’s placement
for disciplinary action purposes.

Procedures for Changing a
Student’s Educational
Placement for Disciplinary
Purposes

e High School Student
Handbook — Prohibited
Behaviors

e High School Student
Handbook — Short-Term
Suspension Notification

e Link fo the District Discipline
Code Policy 504.02

e Email correspondence with the
District dated January 14, 2026

Any other documentation the
District considers relevant to the
issues.

¢ Timeline of disciplinary actions
and email communication
between the District and the
Foster Parent
e Emails dated:
o November 26, 2025
o December 1, 2025, sent at
8:50 AM, at 12:14 PM, and
at 4:45 PM
o December 2, 2025, sent at
6:30 AM and at 7:40 AM

Findings of Fact

1. Astudent may be subject to a short-term suspension, long-term suspension, expulsion,
mandatory reassignment, or other disciplinary action if the student engages in prohibited
student conduct. (District Discipline Code Policy 504.02)

2. Prohibited student behaviors, that may result in a disciplinary consequence, include, but
are not limited to, the use of force, threats, intimidation, or similar conduct; fruancy or
failure to attend class; tardiness to school or class; the use of language, written or oral, or
conduct, including gestures that is profane or abusive; the use of images of students or
staff intended to bully, harass, intimidate, or humiliate. (District Discipline Code Policy

504.02)

3. The Student engaged in multiple prohibited behaviors between September 3, 2025, and
December 1, 2025, resulting in a total of 15 assigned disciplinary consequences.
(Behavior referral logs; Summary of disciplinary removals)

4. The Student was assigned approximately six lunch detentions between September 3,
2025, and October 21, 2025, due to disrespectful behavior, language, refusal to attend

Complaint #25_26_15

Page 2 of 8




class, tardiness, or refusal fo attend lunch detentions. (Behavior referral log, Summary of
disciplinary removals; Phone communication log)

5. The Student served four of the assigned lunch detentions on September 3, 2025,
September 16, 2025, September 17, 2025, and October 21, 2025. (Behavior referral logs;
Summary of disciplinary removals)

6. According to the District’s procedure, students who receive a lunch detention serve the
detention by eating lunch in the front office during their lunch period. (Email
correspondence with the District dated January 14, 2026)

7. The Student was assigned a total of four after-school detentions for refusal to attend
lunch detentions or disrespectful behavior, but only served three after-school detentions
on August 26, 2025, September 16, 2025, and October 28, 2025. (Behavior referral log;
Summary of disciplinary removals)

8. After-school detentions are served outside the school day, either before or after school.
(Email correspondence with the District dated January 14, 2026)

9. The Student was assigned a total of five out-of-School suspensions for refusal to attend
lunch detention, disrespectful behavior, threatening comments, or sending images of
staff members to other students between October 21, 2025, and December 2, 2025.
(Behavior referral log)

10. The Student failed to serve the out-of-school suspension on December 1, 2025, and
instead served an in-school suspension on that day by aftending school in the front
office. (Behavior referral log, Email dated December 1, 2025, sent at 4:45 PM, Foster
Parent interview held December 10, 2025)

11. The Prior Written Notice, dated October 28, 2025, states, “Admin will notify foster [Parent]
in advance if [the Student] is given a school consequence” (Prior Written Notice dated
October 28, 2025)

12. The District notified the Foster Parent through email communication or phone call prior to
each disciplinary action. (Behavior referral log; Emails dated December 1, 2025, and
December 2, 2025; Email from Foster Parent to District dated November 26, 2025)

13. The District contacted the Foster Parent on October 29, 2025, and sent the Foster Parent
a letter of suspension, dated October 30, 2025, regarding the Student’s two-day out-of-
school suspension, to be served October 30, 2025, and October 31, 2025. (Behavior
referral log; Suspension Letter dated October 30, 2025)

14. The District contacted the Foster Parent on November 25, 2025, and sent the Foster
Parent a lefter of suspension, dated December 1, 2025, regarding the Student’s two-day
out-of-school suspension, to be served December 1, 2025, and December 2, 2025.
(Behavior referral log; Suspension Letter dated December 1, 2025)

15. The District contacted an outside agency on December 1, 2025, expressing concerns
related to the Student attending school during an out-of-school suspension day.
(Behavior referral log; Phone communication lag)

16. The Student’s IEP requires the Student to receive special education and related services
in the general education setting through co-taught classes. The Student is not removed
from the general education sefting for special education or related services. (IEP dated
October 27, 2025)

Issue # 1
Did the School District change the Student’s placement in accordance with 92 NAC 51-016.01A;
92 NAC 51-016.02B; 92 NAC 016.02C?

92 NAC 51-016.01 states:

Complaint #25_26_15 Page 3 of 8



016.01 Change of Placement for Disciplinary Removals

16.01A

016.01B

016.02C

Allegations/Parent Position

For the purpose of removals of a child with a disability from the
child's current educational placement under Section 016, a
change of placement occurs if:

016.01A1 The removal is for more than 10 consecutive
school days; or

016.01A2 The child is subjected to a series of removals
that constitute a pattern:

016.01A2a Because the series of
removals total more than 10
school days in a school year;

016.01A2b Because the child’s behavior
is substantially similar to the
child’s behavior in previous
incidents that resulted in the
series of removals; and

016.01A2c Because of such additional
factors as the length of each
removal, the total amount of
time the child has been
removed, and the proximity
of the removals to one
another.

The school district or approved cooperative determines on a case-
by-case basis whether a pattern of removals constitutes a change
of placement.

For disciplinary changes in placement that would exceed 10
consecutive school days, if the behavior that gave rise to the
violation of the school code is determined not to be a
manifestation of the child’s disability pursuant to 92 NAC 51-
016.02E, school personnel may apply the relevant disciplinary
procedures to children with disabilities in the same manner and for
the same duration as the procedures that would be applied to
children without disabilities, except as provided in 92 NAC 51-
016.02D.

In the Letter of Complaint, the Foster Parent claims the District failed “to follow required
procedures for suspension of a student with an IEP.” Specifically, the Foster Parent alleged the
District did not properly provide written notification prior to implementing a two-day out-of-
school suspension in December 2025 and threatened the Student with frespassing if the Student
returned to school during the out-of-school suspension. (Letter of Complaint, dated December 1,
2025) The Foster Parent states the District notified them by phone call on or about November 25,
2025, stating the Student would be out-of-school suspended on December 1, 2025, and
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December 2, 2025. (Interview held December 10, 2025) The Foster Parent also states that the
District sent a suspension letter, dated December 1, 2025, by postal mail, but that it was not
received until after the suspension was to be served. Id.

District Response

According to the District, the Student’s placement within the meaning of Section 16 of Rule 51
was not changed. (Written response dated December 22, 2025) The District states the Student
was removed a total of five days for disciplinary removals, specifically, one half day on October
21, 2025, two days on October 30-31, 2025, and two on December 1-2, 2025. Id. The remaining
disciplinary actions “consisted of lunch detentions and after-school detentions.” Id. The District
asserts, “these actions do not constitute disciplinary removals under IDEA or Rule 51 because
[the Student] did not miss any general education instruction, did not miss any special education
services, and continued to receive all services required by [the Student’s] IEP". Id.

According to the District, the Student served lunch detention by eating lunch in the front office.
(Email correspondence with the District dated January 14, 2026)

Investigative Findings

The Foster Parent expressed concern that the District contacted an outside agency regarding
the Student attending school on an out-of-school detention day. (Finding of Fact 15) This action
is outside the scope of the IDEA and the Nebraska Department of Education and, therefore, was
not investigated.

All students are subject to the District’s code of conduct. (Finding of Fact 1) If a student violates
the code of conduct, the student may be subject to disciplinary consequences, including short-
term suspensions or other disciplinary removals. (Finding of Fact 2)

The Student received approximately 15 disciplinary consequences for code of conduct
violations between September 3, 2025, and December 2, 2025. (Finding of Fact 3) Of these 15
disciplinary consequences, the Student served four lunch detentions, three after-school
detentions, one in-school suspension, and four out-of-school suspensions, for a total of 12
disciplinary consequences. (Finding of Fact 4, 5, 7, 9, 10) The Foster Parent was contacted either
by phone, email, or letter for each of the 15 disciplinary consequences. (Finding of Fact 12, 13,
14)

The Student served an in-school suspension on December 1, 2025, instead of an out-of-school
suspension. (Finding of Fact 10). The Student served this detention in the front office. (Finding of
Fact 10) Students who receive lunch detention serve that detention in the front office during
their lunch period. (Finding of Fact ) The Student’s IEP requires the Student participate in the
general education setting throughout the entirety of the school day. (Finding of Fact 16)

Summary and Conclusions

State and Federal law allow school personnel to remove a student who receives special
education and related services, for violations of the student’s code of conduct, from their
current placement to an appropriate interim alternative educational setting, another setting, or
suspension, for not more than 10 consecutive school days in a school year, or for a series of
shorter removals that do not constitute a “pattern” of removails, to the extent that those
alternatives apply fo children without disabilities. (34 C.F.R. 300.530; 92 NAC 51-016) A pattern of
removals is determined by the school. (34 C.F.R. 300.530; 92 NAC 51-016.01B) If a student with a
disability has been removed from their educational placement for more than 10 days in a school
year, the school must provide the student with services during any subsequent removal, as
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determined by the student’s IEP. (34 C.F.R. 300.530 (b)(2); (d); 92 NAC 51-016.) A manifestation
determination review is required within 10 days of the decision fo remove the student from their
educational placement, if the decision would remove the student for more than 10 consecutive
school days, or the school determines that there is a pattern of removals. (C.F.R. 300.530e(1); 92
NAC 51-016)

In-school suspensions do not count as a day of suspension for the purposes of removal if the
student continues to 1) appropriately participate in the general education curriculum; 2) receive
the services specified on the student’s IEP; and 3) participate with nondisabled peers to the
same extent as required in the student’s IEP. (Dear Colleague Letter, 68 IDELR 76 (OSERS/OSEP
2016); and 71 Fed. Reg. 46,715 (2006))

Districts must consider formal and informal removals when determining whether a change in
placement has occurred. (Addressing the Needs of Children with Disabilities and IDEA's Discipline
Provisions, 81 IDELR 138 (OSERS 2022). Partial-day removals count as a day of removal for the
purposes of disciplinary removals under IDEA. Id.

In this case, the Student was assigned 15 days of disciplinary consequences for violations of the
student code of conduct, but only served 12 of those consequences. Of the 12 served
disciplinary consequences, three were after-school detentions. Nothing under IDEA or Nebraska
law prevents a district from implementing after-school detention for students with a disability.
Further, after-school detentions do not remove the Student from their educational setting
because this disciplinary consequence is served outside the school day. Thus, the three days of
after-school detention do not count foward removals under 92 NAC 51-016.

Additionally, the Student was assigned approximately six lunch detentions but only served four.
OSEP guidance states that a formal or informal removal will count as a day of suspension unless
the student receives special education and related services, the opportunity to participate in
the general education curriculum, and is provided an opportunity to participate with
nondisabled peers to the same extent as required in the student’s IEP.

Since lunch is a non-academic activity, the Student did not miss any general education
curriculum or special education and related services during the lunch detention. Further,
according to the District’s practice, students who are assigned a lunch detention will serve the
detention by eating lunch in the front office. Even if no other student was serving lunch on the
days the Student in this case served, the District did provide the opportunity for the Student to
participate with nondisabled peers to the extent required in the Student’s IEP because all
students assigned lunch detention would serve in the front office. Therefore, the four served
lunch detentions do not count toward removals under 92 NAC 51-016.

The District and the Foster Parent agree that the Student was assigned five days of out-of-school
suspension; a two-day suspension on October 30-31, a two-day suspension on December 1-2,
and a half-day out-of-school suspension on October 21, 2025. Since partial day removals count
as a day of removal, the Student was subject to five out-of-school suspension days. However,
the Student failed to serve the out-of-school suspension on December 1, 2025, and instead
served an in-school suspension. The Student served the in-school suspension in the front office.
Since the Student was removed from nondisabled peers to a greater extent than is required by
the Student’s IEP, the in-school suspension will count toward a day of suspension under IDEA and
92 NAC 51-016.
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Therefore, the Student served a total of five days of disciplinary removals that count toward
removals under 92 NAC 51-016.

However, since the Student has not been removed from the educational setting for more than
10 days in the school year, nor has the District determined that there has been a pattern of
removals, the removals do not constitute a change in placement as defined under 92 NAC 51-
016.

Based on the number of days the Student was removed for disciplinary removals, the District
implemented the requirements of 92 NAC 51-016.01A, 91 NAC 51-016B, and 92 NAC 51-016.02C,
and no corrective action is required.

Issue # 2

Did the School District notify the Parent of the decision to remove the Student for disciplinary
purposes in accordance with 91 NAC 51-016.02H2

92 NAC 51-016.02H states:

016.02H On the date on which the decision is made to make a removal
that constitutes a change of placement of a child with a disability
because of a violation of a code of student conduct, the school
district or approved cooperative shall notify the parents of that
decision, and provide the parents the procedural safeguards in 92
NAC 51-009.

Allegations/Parent Position

The Foster Parent states the District failed to provide written notice of the Student’s out-of-school
suspension and procedural safeguards as required for a student eligible for an IEP. (Letter of
Complaint, dated December 1, 2025)

District Response

The District responded, statfing, “92 NAC 51-016.02H requires a school district fo provide parents
with notice of procedural safeguards only when a disciplinary removal constitutes a change of
placement. (Written Response dated December 1, 2025) The District further reports, “[The
Student] did not experience removals that rose to the level of a disciplinary change of
placement under Rule 51. Accordingly, the notice requirements of Section 16.02H were not
triggered.” Id.

Investigative Findings

According to State and Federal law, a school is required fo provide a parent with procedural
safeguards and notify the parent, in writing, of a disciplinary removal that constitutes a change
in placement for the student. (34 C.F.R. 300.530; 92 NAC 51-016.02H).

Here, the Student served a total of five disciplinary removals. (Finding Issue #1) According to the
Prior Written Notice sent October 28, 2025, the District has agreed to nofify the Foster Parent in
advance of any school consequence. (Finding of Fact 11) The Foster Parent was notified either
by phone call, email, postal mail, or a combination of these prior to each disciplinary removal.
(Finding of Fact 12)

Summary and Conclusions
In this case, the Student was removed for a total of five days within the 2025-2026 school year. A
change in placement occurs when a student is removed from their educational setting for
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disciplinary purposes for more than 10 days in a school year, or the school determines that there
is a paftern of removals that constitute a change in placement. Since the Student was not
removed for more than 10 days, nor did the District determine there was a pattern of removals,
the five disciplinary removals do not rise to the level of a change in placement. Therefore, the
District was not obligated to send the Foster Parent procedural safeguards or a written
notification of the disciplinary consequences under IDEA. Regardless, the District agreed to notify
the Foster Parent in advance of a school consequence. According to the record, the District did
notify the Foster Parent prior fo implementing each disciplinary consequence.

Based on the finding under Issue #1, that the Student was not subject to a disciplinary action
that constfituted a change of placement, the requirements of 92 NAC 51-016.02H were not
triggered, and no corrective action is required.

Notice to District

Having found that the district is implementing the requirements of 92 NAC 51-016.01A; 92 NAC
51-016.02B; 92 NAC 016.02C; and 92 NAC 51-016.02H in the areas raised in the complaint, the
complaint is closed as of the date of this letter.
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