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STATE OF NEBRASKA
Guillermo Gutierrez ) NDE Case No. 10-02
114 East 8" Street )
Schuyler, NE 68661 )
)
Petitioner, )
) HEARING OFFICER’S PROPOSED
V. ) FINDINGS OF FACT, RECOMMENDED
) CONCLUSIONS OF LAW AND
Roger D. Breed, Ed.D. ) RECOMMENDED DECISION
Commissioner of Education )
P.O. Box 94933 )
Lincoln, NE 68509-4933 )
)
Respondent. )
INTRODUCTION

Petitioner, Guillermo Gutierrez, submitted a request for approval to participate in
prestudent teaching field, laboratory and classroom experiences or student teach, to the
Commissioner of Education. The Commissioner denied his request by letter dated February 10,
2010. The application was denied because of: (1) A previous request was denied by the prior
Commissioner of Education and affirmed by the State Board on June 23, 2008; (2) A 2002
Attempted Possession of Controlled Substance (Cocaine) conviction, a misdemeanor, resulting in
a sentence of incarceration for one year; (3) Said conviction was the result of a plea agreement,
originally charged as a felony; and (4) Other convictions for alcohol violations, including a 2007
misdemeanor conviction for Violation of the Liquor Control Act. On March 2, 2010, Petitioner
filed a Petition pursuant to the provisions of Title 92, Chapters 20 and 61 of the Nebraska

Administrative Code (NAC), requesting approval to participate in prestudent teaching field,



[image: image2.jpg]laboratory and classroom experiences or student teach in schools in Nebraska. An answer was
filed by the Respondent on March 12, 2010.

A hearing was held on May 20, 2010, before John M. Boehm, Hearing Officer, appointed
by the State Board of Education pursuant to Title 92, NAC Chapter 61. Notice of the hearing
was provided to the parties. The hearing commenced at 2:08 p.m., in Conference Room B,
Nebraska Department of Education, Sixth Floor, State Office Building, 301 Centennial Mall
South, Lincoln, Nebraska. Petitioner appeared and presented sworn testimony on his behalf. The
Respondent, Commissioner of Education, was represented by Brian Halstead, General Counsel,
Nebraska Department of Education, who cross-examined Petitioner. The parties jointly offered
the following exhibits which were received without objection: Exhibit 1, Pleadings (case file);
Exhibit 2, Title 92, NAC Chapter 61; Exhibit 3, Title 92, NAC Chapter 20; and Exhibit 4, letters
of recommendation and certificates of achievement. The hearing was recorded by General
Reporting Service of Lincoln, Nebraska. A transcript of the hearing is attached.

Having considered the sworn testimony of the witnesses and the exhibits, the Hearing
Officer makes the following proposed findings of fact, recommended conclusions of law, and

recommended decision.

PROPOSED FINDINGS OF FACT

1. The Respondent’s denial of the request for approval was sent on or about
February 10, 2010. Petitioner timely filed his Petition for Approval with the State Board of
Education on March 2, 2010.

2. The Findings of Fact incorporated in the Board of Education’s final order dated

June 23, 2008, in the previous case of Gutierrez v. Commissioner of Education, Case No. 08-01,



[image: image3.jpg]and which is part of Exhibit 1 in the present proceeding, are incorporated herein by this
reference.

3. The State Board of Education’s previous Order of June 23, 2008, affirmed the
previous denial by the Commissioner of Education of Petitioner’s original request. The
Petitioner had a 2002 Attempted Possession of a Controlled Substance (Cocaine) conviction, a
misdemeanor, for which he was sentenced to incarceration for one year. This conviction was the
result of a plea agreement wherein Petitioner had originally been charged with a felony.
Petitioner had other convictions for alcohol violations, including a 2007 misdemeanor conviction
for Violation of the Liquor Control Act. In the Order of June 23, 2008, it was determined that
Petitioner had made positive social contributions since his Class I misdemeanor conviction and
his year of incarceration, and that while the Class IV misdemeanor conviction for violation of the
Liquor Control Act, would not have been a disqualification by itself, it was evidence that
Petitioner had not yet demonstrated that he possessed the good moral character and the moral
fitness for teaching, necessary to qualify him to student teach. That Order further states that
Petitioner could reapply after a period of time, without other law violations, and demonstrate that
he does have the good moral character and possesses the moral fitness for teaching.

4. Petitioner has since graduated from the University of Nebraska at Omaha in
December, 2009, with a bachelor degree in political science, which is one of the areas that he was
interested in teaching. He also completed courses required for a wrestling and soccer coach
endorsement to a teaching certificate.

5. In the past year Petitioner volunteered as a coach for a YMCA soccer team, ages 7

and 8, which has given him first hand experience in coaching soccer.



[image: image4.jpg]6. Petitioner also obtained a Nebraska Real Estate Salesperson’s License in
November, 2009, from the Nebraska Real Estate Commission, and has worked with State
Senator Chris Langemeier, at Landmark Real Estate and Property Management. In this capacity
he has sold 12 homes.

7. Petitioner has also held a full-time job at Cargill Meat Solutions for a year and
three months, while also working as a real estate salesperson. Petitioner originally started in the
inventory section working with boxing products, and then moved into general production.
Petitioner works at Cargill 48 hours a week, Monday through Saturday, eight hours a day, 6:00
am. to 2:30 p.m.

8. Holding two full-time jobs leaves him with little time or energy to be involved in
the type of nonproductive activities that led to his prior encounters with the law.

9. Petitioner indicates that he has stayed away from alcohol and through his
employment, has developed a new and different set of friends, such as Senator Langemeier and a
local insurance agent, David Hild. While he rarely has time for social occasions, he no longer
associates with his prior circle of friends.

10. Petitioner is living in a home that he purchased a month ago. He has been living
in Schuyler for a month and a half. He and his fiancé are planning a wedding in 2011. She
graduated from UNO with a business administration degree and works at State Farm as an
insurance salesperson. Petitioner has also purchased a second real estate property which he is in
the process of developing as a rental investment property.

11. Petitioner desires to go back to school to take the necessary teacher preparation
courses and complete his student teaching requirements in order to obtain a teaching certificate.

He has already passed his PPST test.
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13.  Petitioner is a Catholic and regularly attends St. Augustine’s Church along with
his fiancé.

14. Petitioner is presently 26 years old.

15. Petitioner presented at letter from Chris Langemeier dated May 17, 2010, which
states that Petitioner is a quick and dependable learner and has learned from his past mistakes
and recommends him for a teaching certificate.

16.  Petitioner presented a letter from Rene U. Lopez, dated May 19, 2010, an
employee trainer, who has worked with Petitioner at Cargill since he began working there in
March of 2009. He has observed that Petitioner possesses self discipline and responsibility, and
has a good work record at Cargill. He states that Petitioner has matured and is a very ethical
person.

17 Petitioner presented a November 7, 2007, letter from Harrison Means, PhD.,
Professor of Education at University of Nebraska at Omaha who states that he had Petitioner as
one of his students in the summer of 2007 and he recommends him for a teaching position. This
letter was also submitted with his previous appeal.

18. Petitioner submitted a letter from Professor Josie Metal-Corbin, dated November
23, 2007. Petitioner was one of his students in the spring of 2007. He has been very impressed
by Petitioner who is conscientious about his assignments and respectful of his peers and the
faculty. He was prepared for class and dedicated to understanding the subject matter. He
recommends him ’in his pursuit as an educator. This letter was also submitted with his previous

appeal.
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1. Title 92, NAC 20 § 005.07B provides that a person with a conviction as defined in
§ 005.07A, shall not be allowed to participate in prestudent teaching field, laboratory and
classroom experiences or student teach without approval by the Commissioner or the Board of
Education.

2. The definition of a conviction as set forth in Title 92, NAC 20 § 005.07A includes
an offense involving an attempt to commit a crime pursuant to Neb. Rev. Stat. § 28-201.

3 Pursuant to Title 92, NAC 20, § 005.07B, a person with a conviction as defined in
Title 92, NAC 20 § 005.07A may request approval by the Commissioner or the Board by using
the procedures set forth in Title 92, NAC 21 § 009.02 through § 009.04.

4. If the Board finds that the applicant has good moral character and possesses the
moral fitness for teaching, then the Board may direct the Commissioner to approve the request to
participate in prestudent teaching field, laboratory and classroom experiences, or student teach.

5. In determining whether the applicant has good moral character and the moral
fitness for teaching, the following factors shall be considered:

(a) The nature of the crime, the facts and circumstances surrounding the conviction,
including whether the conduct of the applicant would constitute a crime in Nebraska, the
sentence received and whether the sentence was commuted, set aside or pardoned;

(b) The applicant’s age at the time of the conduct;

(c) The recency of the conduct;

(d) The applicant’s positive social contributi_ons since the conduct; and

(e) The reliability of the information concerning the conduct.

6
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Petitioner is properly before the Board for a determination of his request to participate in
prestudent teaching field, laboratory and classroom experiences or student teach.

In the previous findings in the Order of this Commission dated June 23, 2008, Petitioner
had demonstrated significant social contributions since his conviction at age 17 on the Class |
Misdemeanor offense of Attempted Possession of a Controlled Substance. The problem,
however, was the fact that Petitioner at the age of 23 had returned to his home town over his
birthday, met with a group of his old friends and ran afoul of the law resulting in a conviction of
violation of the Liquor Control Act, a Class IV misdemeanor. While this later offense on its own
would not necessarily have been sufficient to deny Petitioner’s previous application, it
nevertheless served to demonstrate that Petitioner had not yet achicved a level of maturity
sufficient to establish his good moral character and the moral fitness for teaching.

Petitioner is now 26 years old. He has graduated from the University of Nebraska at
Omaha with a degrec in Political Science and has taken course work necessary for a coaching
endorsement in soccer and wrestling. He obviously lacks the student teaching experience which
was denied to him as a result of the previous Order. Since that previous denial, Petitioner has
been employed with two full-time jobs, a 48 hour a week job at Cargill on the production line
and a job as a real estate salesperson with Landmark Real Estate. In order to sell real estate, he
has obtained a certificate from the Nebraska Real Estate Commission. To obtain a license from
the Real Estate Commission as a salesperson, a licensee must have a good reputation for honesty,
trustworthiness, integrity and the competence to transact the business of a salesperson in such
manner as to safeguard the interests of the public. The licensee must take an examination,

submit fingerprints and undergo a criminal history records check. Neb. Rev. Stat. §§ 81-885.12



[image: image8.jpg]and 81-885.13. Petitioner has obviously met those criteria to the satisfaction of the Real Estate
Commission. He has obviously performed well in this capacity, having sold 12 homes since his
employment began.

Petitioner is engaged to be married in 2011. He has purchased a home as his residence in
Schuyler, and also has purchased another residential property for a rental property. Petitioner has
coached a youth soccer team and he regularly attends church with his fiancé. Most importantly,
Petitioner no longer associates with the same circle of immature friends which resulted in his
prior problems with the law. He now associates with his supervisors at work and other business
and professional people. He no longer has time for a lot of social activities given his status
holding down two jobs. Petitioner has had no further contacts with law enforcement.

In all of these areas, Petitioner has demonstrated a substantial level of maturity since his
last appearance before the Board and appears in all respects to possess the requisite good moral
character and mental fitness for teaching. It is therefore recommended that this Board reverse the
Commissioner’s determination to deny this application and grant Petitioner’s request to
participate in prestudent teaching field, laboratory and classroom experiences or student teach.

Dated this 13" day of July, 2010.

i/

N Sala
Job M. Boehm, #15550
811 South 13" Srect
Lincoln, NE 68508
(402) 475-0811
Hearing Officer
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The undersigned, John M. Boehm, hereby certifies that the original of the foregoing with
attached transcript was hand delivered to Leslie Donley, Asst. Attorney General, Nebraska
Department of Justice, 2115 State Capitol, Lincoln, Nebraska on July 13, 2010, and a true and
correct copy of the foregoing was served by first class United States Mail, postage prepaid, on
July 13, 2010, to the following parties:

Guillermo Gutierrez
114 East 8" Street
Schuyler, NE 68661

Brian Halstead, General Counsel
Nebraska Department of Education
301 Centennial Mall South

P.O. Box 94933

Lincoln, NE 68509

ngﬁfi M. Boehm, #15550, Hearing Officer

ook
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ORIGINAL

BEFORE THE STATE BOARD OF EDUCATION

STATE OF NEBRASKA

Guillermo Gutierrez

114 East 8" Street
Schuyler, NE 68661

Petitioner,

V.

Roger Breed, Ed.D.

Commissioner of Education

P.O. Box 94933
Lincoln, NE 68509

Respondent.

NDE Case No. 10-02

TRANSCRIPT

VOLUME I of I

Exhibits 1-4

Nebraska State Office Building

301 Centennial Mall South
Department of Education

Conference Room B, Sixth Floor

Lincoln, NE

Convened, pursuant to notice, at 2:08 p.m., on

May 20, 2010,

BEFORE:

JOHN M. BOEHM, Hearing Officer.

Pro se:

For the Respondent:

APPEARANCES

Guillermo Gutierrez
114 East 8™ Street
Schuyler, NE 68661

Brian L. Halstead, #18077
Assistant Commissioner/

General Counsel
Nebraska Department of Education
301 Centennial Mall South
P.O. Box 94933
Lincoln, NE 68509

)
)
)
)
)
)
)
) Pages 1 through 23
)
)
)
)
)
)
)

GENERAL REPORTING SERVICE (402) 477-8425
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WITNESSES:

FOR THE PETITIONER:

Guillermo Gutierrez

EXHIBITS:
1 Pleadings (25 pages)

2 Title 92 NAC Chapter
61 (23 pages)

3 Title 92 NAC Chapter
20 {26 pages)

4 Letters of

Reconmendation
(5 pages)

Appearances

Reporter's Certificate
Opening Statement by Mr.
Closing Statement by Mr.

Closing Statement by Mr.

I NDEZX

Direct Cross

Redirect

Recross

Marked Qffered Ruled On Found
4 7 Appendix
4 7 Appendix
4 7 Appendix
4 7 Appendix
1
3
Gutierrez 7
Gutierrez 21
Halstead 22
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REPORTER'S CERTIFICATE:
State of Nebraska )
) ss.

County of Lancaster )

I, WENDY C. CUTTING, reporter for GENERAL
REPORTING SERVICE, and a Notary Public duly commissioned,
qualified and acting under a general notarial commission
within and for the State of Nebraska, certify that I
reported the proceedings in this matter; that the witness
in this proceeding personally appeared before me and was
sworn by me to testify the truth, the whole truth and
nothing but the truth; that the transcript of testimony is a
true, accurate and complete extension of the recording made
of those proceedings; that the transcript consists of:

Volume I -- Pages 1 through 23, and Exhibits 1
through 4; and further, that the disposition of said
exhibits is referenced in the index hereto.

IN TESTIMONY WHEREOF, I have hereunto set my hand

at Lincoln, Nebraska, this il day of June, 2010.

\  GENERAL NOTARY - State of Nebraska ] 7 .

il WENDY G. CUTTING R y / R
wesabema gty Comm, Exp, Nov. 16, 2010 AL g g by/\/jfw
Notary Péblic P
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PROCEEDINGS:

(Exhibits 1 through 4 were marked for
identification.)

THE HEARING OFFICER: For the record, my name is
John Boehm. I'm serving as the hearing officer appointed by
the State Board of Education to hear this matter. The
hearing is being held in Conference Room B, Sixth Floor,
State Office Building, Department of Education, 301
Centennial Mall South, Lincoln, Nebraska. The Case Number
is 10-02, Before the State Board of Education, State of
Nebraska. It is captioned Guillermo Gutierrez versus Roger
D. Breed, Commissioner of Education.

Did I pronounce your name correctly?

MR. GUTIERREZ: Yes.

THE HEARING OFFICER: I mean, if I'm
mispronouncing it, let me know. My name certainly gets
mispronounced. It never bothers me if somebody corrects me.

This matter is before the State Board of Education
by virtue of the petitioner having filed an appeal pursuant
to Title 92, Chapter 61, and Title 92, Chapter 20 of the
Nebraska Administrative Code. The petitioner is seeking
permission from the State Board of Education to participate
in pre-student teaching experiences or student teach,
pursuant to Title 92, Nebraska Administrative Code, Chapter

20, 8§004.11E.
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This proceeding is being recorded by General
Reporting Service of Lincoln, Nebraska. When we're
completed with the hearing today, a copy of the transcribed
hearing along with the exhibits will be provided to the
State Board of Education.

At this time, I'd ask you to identify yourself for
the record and give your current address, please.

MR. GUTIERREZ: My name is Guillermo Gutierrez. I
live at 114 East 8 Street, Schuyler, Nebraska 68661.

MR. HALSTEAD: For the Commissioner of Education,
Brian Halstead, 301 Centennial Mall South, Sixth Floor,
Lincoln, Nebraska 68509.

THE HEARING OFFICER: And that was East 8%

Street, is that correct?

MR. GUTIERREZ: Uh-huh.

THE HEARING OFFICER: Okay, because I know that's
a change in your address from --

MR. GUTIERREZ: Correct.

THE HEARING OFFICER: ~-- what we have in here on
the original pleadings.

Just a reminder, you can give an opening statement
if you want, or you can waive that. You'll have the
opportunity to present your case by testifying under oath.
And the witnesses -- excuse me, the exhibits will be, I

presume, jointly offered and presented by both parties. Mr.
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Halstead will have the opportunity to cross-examine you, and
then you'll have the opportunity to provide any rebuttal or
additional testimony that you wish to give.

And then, at the close of the hearing, you'll be
given an opportunity to make a closing statement if you
wish. You do not have to, but you may do that.

Are there any stipulations as to exhibits at this
time?

MR. HALSTEAD: Prior to the hearing this
afternoon, I think we've agreed that there would be four
exhibits. Exhibit No. 1 would be the pleadings that have
been filed in this case, the Petition, and the Answer
submitted by the respondent, along with the appointment of
you as hearing official. That would be Exhibit No. 1.

Exhibit No. 2 would be Title 92, Nebraska
Administrative Code, Chapter 61, the rules and regulations
regarding hearings before the State Board of Education.

Exhibit No. 3 being Title 92, Nebraska
Administrative Code, Chapter 20, the rules and regulations
regarding teacher colleges and student teaching.

And Exhibit No. 4, which would be a compilation of
letters of support and certificates related to the
petitioner. I believe we would jointly offer Exhibits 1
through 4 at this time.

THE HEARING OFFICER: Is that correct?




[image: image16.jpg]10

11

12

13

14

1B

16

17

18

19

20

2k

22

23

24

25

MR. GUTIERREZ: Yes.

THE HEARING OFFICER: There being no objections,
Exhibits 1, 2, 3, and 4 will be received into evidence at
this time.

(Exhibits 1 through 4 were received in evidence.
See Index.)

After today's hearing, I'll take the matter under
advisement. I'll review the transcript when it's completed
and all of the exhibits, and I will issue a proposed
findings and conclusion and recommendation to the State
Board of Education that they will take up at one of their
future meetings. I can't tell you exactly which meeting
that will be, but they will take that up without receiving
any additional evidence or testimony, generally. They may
opt to take up additional testimony, but that would be at
their choice and you would be notified of that fact.

Do you have any questions about how we're going to
proceed today?

MR. GUTIERREZ: No.

THE HEARING OFFICER: So, do you wish to make an
opening statement before we put you under oath?

MR. GUTIERREZ: Yes. I want to open up by
thanking you for allowing me to sit here and try to
demonstrate that I am capable of becoming a great teacher.

And I just want to thank you guys for being here with me and
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I hope everything goes okay.

THE HEARING OFFICER: Mr. Halstead?

MR. HALSTEAD: I don't have an opening statement,
thank you.

THE HEARING OFFICER: I presume that you're going
to testify on your own behalf, then.

MR. GUTIERREZ: Uh-huh.

THE HEARING OFFICER: I guess I would ask the
court reporter to swear you under oath, then.

THE REPORTER: Will you raise your right hand,
please? Do you solemnly swear or affirm the testimony
you're about to give will be the truth, the whole truth, and
nothing but the truth?

MR. GUTIERREZ: Yes.

GUILLERMO GUTIERREZ

Called as a witness on his own behalf, having been
first duly sworn, testified as follows:

THE HEARING OFFICER: Why don't you proceed, then,
to tell us why you think you should be granted the
permission to student teach, what has changed since the last
hearing, and why you should now be considered a person of
good moral character and meet those requirements regarding
demonstration of good moral character set out in the rules.

DIRECT TESTIMONY

BY MR. GUTIERREZ:
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Guillermo Gutierrez -- direct 9

I made a little speech for you guys. I would like
to read it.

THE HEARING OFFICER: Okay.

MR. GUTIERREZ: I would like to take this
opportunity to present to you why I should be given the
chance to become an educator. I have accomplished several
things since the last time I was here. First, I have
graduated from college with a bachelor's degree in political
science, which is one of the areas I am interested in
teaching. While in college, I also completed courses
required for wrestling and soccer coach endorsement. In the
past year, I have volunteered to coach a Y soccer, age seven
to eight, which has helped me to obtain firsthand experience
in soccer coaching.

Another accomplishment I have made since is
obtaining my real estate salesperson's license. As soon as
I obtained my real estate license, I started working for
Senator Chris Langemeier, at Landmark Real Estate and
Property Management. As a real estate sales person, I have
worked with many people and feel that I have greatly
improved in my communication skills.

I have managed to maintain a steady job at Cargill
Meat Scolutions for more than a year, and at the same time,
I've been working as a real estate salesperson as an on-call

salesperson. This has helped me learn to manage my time
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Guillermo Gutierrez -- direct 10

wisely and become organized.

I believe this shows the seriousness I take in my
jobs and also proves that I have matured and I'm a
responsible citizen. All the effort I have put in life
since graduating college is towards being accepted by this
Board to reach my dream of becoming a teacher. I present
this to you, because I believe in second chances and believe
I deserve the opportunity to be given one more chance.

If approving me means I would have to abide with
conditions, I am completely willing to accept them and
follow them accordingly. Thank you.

THE HEARING OFFICER: All right. Do you wish to
highlight anything or point anything out in regard to these
specific letters or certificates as to who wrote them and
why you are offering them?

MR. GUTIERREZ: Yes. The first letber is from
Rene Lopez, one of my close friends and also an employee
trainer at Cargill Meat Solutions. 1I've been working there
for about a year and five months. It shows I have
dedication, because I have missed few days in all that year
and two months. It's hard work and I think it shows how
much I want to be a teacher, because not everybody would
sacrifice from that education I have obtained to be working
at these type of jobs. But he has been aware of my

circumstances and that's why I have asked him to write this
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Guillermo Gutierrez -- direct 11

letiek.

And then there's two certificates from when I was
incarcerated at the Nebraska Correctional Youth Facility.
One is a certificate for 10-Week Food Service Work Program,
which has helped me to learn a lot about foods, how to cook,
how -~ everything that has to do with, like a restaurant.
And ever since I obtained this at the correctional facility,
I have worked at three different restaurants, which proves
to you I learned a lot while being incarcerated. Not only
self-discipline or hard work, but also a lot of intellectual
skills.

I've got another certificate that shows I like to
compete and I have the desire to coach soccer and wrestling,
and it shows that I have some experience in weightlifting
and physical education, which is one of the areas I'm
interested in coaching.

And this athletic award, I got it when I was in
junior high. That shows that I have -- there was only a
certain time which I was in trouble, and not always have I
been a bad kid or bad boy, but I have always tried to
achieve something in life, and this is one of the
certificates that proves that.

THE HEARING OFFICER: All right, any of the other
letters or anything?

MR. GUTIERREZ: The other letters are the ones I
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Guillermo Gutierrez -- direct 12

have obtained from the people I have been around with the
past year. I believe some of them are from the teachers.

THE HEARING OFFICER: Anything else before Mr.
Halstead cross-examines you?

MR. GUTIERREZ: That'll be it.

THE HEARING OFFICER: Mr. Halstead?

CROSS-EXAMINATION

BY MR. HALSTEAD:

Q Guillermo, the last time you were before the State
Board requesting permission for student teaching, you had a
couple of offenses that were problematic. The one was
originally your conviction, I believe it was in ~- it was a
felony that was reduced to a misdemeanor for which you did

time at the Nebraska Penal and Correctional Complex,

correct?
A Correct.
Q And again, could you just briefly describe for us

what that conviction all involved, what it was you actually
did to be convicted of that offense?

A What I did, I accepted to give another individual
a drug called cocaine, and apparently, it was an undercover
police officer, but I wasn't aware that I was going to
receive some money for it, so I got charged for attempt to
distribute cocaine.

Q And you satisfied all terms and conditions of that
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Guillermo Gutierrez -- Cross 13

criminal offense, correct?

A Correct.

Q And you have had a couple run-ins with law
enforcement as related to being a minor in possession of
alcohol when you were younger, correct?

A Correct.

Q I think you also had a disturbing the peace

conviction because your car stereo was too loud, is that

correct?
A Correct.
Q And then, I think the offense the last time we

were here was the one in which you were convicted for, T
believe, you were cited for procuring alcoholic liquor for
minors, and that got amended down to a violation of the
Liquor Control Act, as a Class IV misdemeanor, correct?

A Correoht .

Q And I believe at that time, you related and the
hearing officer found this was all related to a birthday
party you were having in Schuyler for which some minors came
to your residence and they weren't of age, correct?

A Correct.

0] Let me focus on the fact that you've had a number
of law violations related to liguor. What have you done
since the last hearing in addressing alcohol or throwing

parties or doing any of those types of behaviors?
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Guillermo Gutierrez -- cross 14

A Okay, I have stayed away from alcohol completely.
I started -- I made a different type of friends. As you can
see, I'm really good friends with Senator Chris Langemeier,
with David Hild, which he is an insurance agent. And I have
two full-time jobs, which has given me no time or energy to
pbe involved in things that would affect me and the persons
around me.

o] And your two jobs, you have the job at Cargill --

A Cargill Meat Solutions.
Q And what, exactly, is it you do at Cargill?
A I started as inventory, worked with boxing, and

they changed that into machinery, so they changed me to
general production. That happened a month ago, but my

original job was inventory.

Q And then general production, what is it you're
doing?
A Would be like cleaning or working with knives or

whatever they need me to do. I don't got a steady job,
because my job was replaced by machines.

Q Okay. The advancement of technology kind of
replaced you in a job.

A Yes, correct.

Q And you've been working at Cargill now for over a
year, correct?

A A year and three months.
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Guillermo Gutierrez -- cross 15

Q And is that -- that's a full-time job?

A Full-time. When I was working inventory, I used
to work Monday through Sunday, 1:00 through 11:30, so that
proves that I am a different person, dedicated over than 40
hours.

Q And the general production, is it the same time
schedule or is that different?

A It's 48 hours, Monday through Saturday, eight
hours.

Q And the same time frame, 1:00 to 11:30 or --

A No, it's 6:00 to 2:30.

Q 6:00 a.m. to 2:30 in the afternoon.

A Uh-huh.

o] Okay. And then you've been working for Mr.
Langemeier.

A Mr. Langemeier as a real estate salesperson.

Q And you mentioned you've gotten a real estate

license from the State of Nebraska.

A Correct, I obtained that last November.

Q And that's still in full force and effect?

A Yes, I'm still working at that.

Q So, you're authorized to sell real estate in the

State of Nebraska.
A Correct.

Q And have you made any sales in real estate since
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Guillermo Gutierrez —-- Cross 16

going to work for Mr. Langemeier?

A Yeah, I sold about 12 houses.

Q Okay.

A So, it's been pretty good. A lot that has helped
me, that tax credit, that first-time homeowner's, so it's

pretty good.

Q That helped a lot of real estate agents, didn't
it?

A Yes. So, it's been pretty good.

Q Good. And I think you said something about Mr.

Langemeier does insurance also, but do you have anything to
do with that?
A No, I told David Hild, that's another friend of

mine. He's an insurance agent.

Q Okay. He's a friend of yours?

A Yes, he's involved in the community a lot.

Q You mentioned you are or you have coached Y
soccer.

A Yes, Y soccer. Last year, I coached that for one

season, age seven to eight, and I only coached that last
year because this year there wasn't enough volunteers to
continue the league.

Q Are you involved in any other activities in the
Schuyler community?

A No, that's the one I have been involved with, but
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Guillermo Gutierrez -- cross 17

I plan to do a lot of involvement now that the summer came

and my work schedule has changed.

Q I take it you live in Schuyler at the address you
gave us.

A Yes.

Q Is that a home you own or are you renting?

A I own that home. I bought it a month ago. And I

have been living in Schuyler for about a month and a half.
Q Do you live in the home yourself or is someone

else living with you?

A My fiancé lives with me.
o] And does your fiancé have a job?
A Yeah, she works at State Farm as an insurance

salesperson, and she graduated from UNO as a business

administration.

Q You have your bachelor of arts degree majored in

political science.

A Political science, correct.

Q And you earned that from UNO, also, since the
hearing.

A Correct,

Q So, I take it what you would like is approval to

go back to take the teacher preparation courses and student
teaching to finish out the ability to get a certificate.

A Yes. I have passed my PPST test already, but I
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Guillermo Gutierrez -- cross 18

couldn't continue because of this.
Q So, since we had the hearing last time, you
finished up and got your bachelor's degree from UNO.

A Uh-huh.

Q You've maintained full-time employment with
Carglll.

A Correct.

Q You've gotten a job as a real estate agent with

Mr. Langemeier.

A Correct

Q Have you had any contacts with law enforcement
since that time?

A No.

0 I know that party that you had for your birthday,
do you hang out with those friends anymore or --

B No. I -- it's rare when I have social gatherings,
because of my two jobs, but when I do, it's people from
work, like, for example, supervisors or like Chris or like
different kind of people, a different type of environment.

Q You and your fiancé set a wedding date yet?

A It should be next year.

Q Next year, 2011.

A About. And I own two real estate properties. The
one I own and another one. We plan to have a kid, a baby,

so I got too much things to lose to let something like
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Guillermo Gutierrez -- cross 19

alcohol to disturb my life once again.
6] Do you belong to a church or --
A Yeah, Catholic, Saint Augustine's. I try to
attend church every Sunday.
Q You and your fiancé both attend that church?
A Yes.
MR. HALSTEAD: I don't think I have any more
questions, thank you.
THE HEARING OFFICER: Do we need to introduce the
order from last time or is that necessary?
MR. HALSTEAD: It's actually attached to our
Answer which is in the pleadings in Exhibit No. 1. It's
Exhibit No. B.
THE HEARING OFFICER: I know 1t says it is, but
I'm not sure that it's in here.
MR. HALSTEAD: Well, it should -~ it's supposed to
be.
THE HEARING OFFICER: I know but I'm just telling
you I looked through the file and I didn't see it in there.
MR. HALSTEAD: Well, if we could take a break, let
me see if the official file has it attached to it, otherwise
I will get copies of it. It should have been attached.
THE HEARING OFFICER: Okay, yeah. I just got a
couple quick questions, first, if that's all right.

MR. HALSTEAD: Yeah.
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Guillermo Gutierrez -- examination 20

EXAMINATION
BY THE HEARING OFFICER:
Q When did you graduate from UNO?
A It was 2009.
Q In the spring?
A It was December.
) December? And this second real estate property

you own, is there a house on it? Is it an investment
property? Or what is it right now?

A Yes, it's a -- it started as my start-up home, and
I rented that one out and I barely bought a different
property, and that's where I live at.

THE HEARING OFFICER: Okay, excellent.

Do you want to do this before we make closing
arguments? I suppose we should while we're still on the
revords

MR. HALSTEAD: Yeah, probably should if T could
have a moment.

THE HEARING OFFICER: Okay, we'll briefly go off
the record.

(Off the record from 2:31 p.m. until 2:35 p.m.)

MR. HALSTEAD: Your Honor, we have inserted into
the pleadings Exhibit A, which is the letter from the
Commissioner denying Mr. Gutierrez's request in 2010, and

Exhibit B, which is the State Board order in the prior case.
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Both of those were supposed to be attached to our Answer in
the case, and I have inserted them in the record. And I
don't believe Mr. Gutierrez has any objections to those
documents.

THE HEARING OFFICER: Any objection, Mr.
Gutierrez?

MR. GUTIERREZ: No.

THE HEARING OFFICER: And they are referenced in
the Answer. Exhibits A and B are both referenced as being
attached, so now they -- now the Answer is complete and then
that's all part of Exhibit 1.

Mr. Gutierrez, did you have any additional
testimony you would like to offer at this time after
cross-examination?

MR. GUTIERREZ: No, I think that'll be it.

THE HEARING OFFICER: Well, I guess that brings us
up to closing statements, if you'd like to make a closing
statement.

MR. GUTIERREZ: Okay. Like I said, I have made a
lot of accomplishments since I was last here. I'm only 26
years old and I have accomplished a lot of things compared
to other people my age. And I'm ambitious, not for money,
but for accomplishments. If I can get a student of mine to
go to college that wouldn't go to college if I wasn't in

their life, that would pay off all the efforts and
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sacrifices I have made to becoming a teacher.

I just want to thank you guys again for allowing
me to be here. Thank you.

THE HEARING OFFICER: Thank you.

Mr. Halstead?

MR. HALSTEAD: Just briefly. In summary, the
first time around that Mr. Gutierrez applied, his 2007
conviction for the alcohol violation, the recency of that, I
think, along with his prior history of alcohol issues, as an
MIP and his criminal conviction for the illegal drug
distribution altogether ran and showed that maybe the
recency of the offense and everything was the barrier.
Obviously the things that the State Board and you have to
take into consideration is since that time, what else has
happened and the plaintiff has no further criminal
convictions. He's clearly testified he does not use alcohol
anymore. I can certainly say he has, in fact, obtained a
license as a real estate agent in the State of Nebraska,
which represents that the Real Estate Commission believes
that he meels the requirements in order to be trusted as a
Nebraskan selling real estate to individuals. And
obviously, he's earned his bachelor's degree through UNO, so
in that regard, I think he has certainly demonstrated a
number of instances where he has gone on to improve himself

in that regard. So I would say those factors are all things
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2:3

that you should consider as you make a recommendation to the
State Board. And with that, I will close.

THE HEARING OFFICER: All right, well, then, as I
indicated, I'll take this matter under advisement. When I
receive the transcript back from the court reporter, I'll
issue a recommendation to the State Board. I'll mail you a
copy of that recommendation when I send it forward to the
Board.

MR. GUTIERREZ: Okay.

THE HEARING OFFICER: Any questions?

MR. GUTIERREZ: No, that'll be it.

THE HEARING OFFICER: All right, then that
completes this hearing and we'll go off the record. Thank
you.

(Whereupon, at 2:38 p.m. on May 20, 2010, the

proceedings were concluded.)
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Respondent.

Pursuant to Title 92, Nebraska Administrative Code, Chapter 61, the hearing in this case
will be held before the Board’s hearing officer, John M. Boehm, on Thursday, May 20, 2010,
beginning at 2:00 p.m. in Conference Room B, Sixth Floor, Nebraska Department of Education,
State Office Building, 301 Centennial Mall South, Lincoln, Nebraska. The hearing will be
recorded by General Reporting Service of Lincoln, Nebraska.
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11 South 13" Street
Lincoln, NE 68508
(402) 475-0811
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Roger D. Breed, Ed.D. )
Commissioner of Education )
P.O. Box 94933 )
Lincoln, NE 68509-4933, )
)
)

Respondent.

Pursuant to Title 92, Nebraska Administrative Code, Chapter 61, the State Board
of Education (“State Board”) hereby appoints John M. Boehm as the Board’s hearing
officer in this case. The hearing officer shall conduct the hearing and submit proposed
findings of fact, recommended conclusions of law, and a recommended decision to the
State Board.

DATED this /[ day of April, 2010.

Kandy Imes/|President
State Board of Education
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6. Title 92, Nebraska Administrative Code, Chapter 20, Section 005.07B states: "A person

with a conviction as defined in Section 005.07A shall not be allowed to participate in pre-student
teaching field, laboratory, and classroom experiences or student teach, without approval by the
Commissioner or the Board. A person with a conviction as defined in Section 005.07A may request
approval by the Commissioner or the Board by using the procedures set forth in 92 NAC 21 Section
009.02 through 009.04.”

WHEREFORE, Petitioner requests that the State Board of Education approve that the
Petitioner be allowed to participate as provided under Title 92, Chapter 20, of the Nebraska
Administrative Code. Petitioner grants permission for the Nebraska Department of Education to

obtain and review all criminal records maintained by any law enforcement agency regarding the

Petitioner. /
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COMES NOW the Respondent, Roger D. Breed, and for his answer to the Petition of the
Petitioner, admits, denies, and alleges as follows:
1. Admits paragraphs 1, 2, 3, 5, and 6 of the Petition.

2. Admits that on February 10, 2010, the Respondent, by letter, notified Petitioner of
Respondent’s decision to deny approval to participate in pre-student teaching
activities. A copy of the letter is attached and marked as exhibit “A”, and by this
reference is incorporated herein.

3. Alleges that on June 23, 2008, the Nebraska State Board of Education entered an
Order denying the Respondent permission to participate in pre-student teaching
field, laboratory, and classroom experiences or student teach in the schools in
Nebraska as required pursuant to 92 NAC 20, a copy of which is attached and
marked as exhibit “B”, and by this reference is incorporated herein.

WHEREFORE, the Respondent requests that the State Board of Education appoint a hearing

officer to hold a hearing on this matter, make a recommendation to the Board, and the Board take such

action as may be warranted by the evidence at such hearing. 27

QRogerD. Breed Ed.D.

Commissioner of Education

CERTIFICATE OF SERVICE

[ hereby certify that a copy of the above Answer was mailed to the following person, through
regular United States mail, postage prepaid, this day of March 2010:

Guillermo Gutierrez

715 E. 10" Street

Schuyler, NE 68661

rian L. Halstead, #18077
Attorney for Respondent
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February 10,2010

Mr. Guillermo Gutierrez
715 E. 10™ Street
Schuyler, NE 68661

Re: Request for Approval to Participate
Dear Mr. Gutierrez:

I have received your Request for Approval to Participate in Pre-Student Teaching Field, Laboratory,
and Classroom Experiences and Student Teaching.

In reviewing the information, I have decided to deny your request based on the following
determinations: 1) Your previous Request was denied by the former Commissioner of Education and
that decision was affirmed by the State Board of Education on June 23, 2008; 2) You have a 2002
Attempted Possession of a Controlled Substance (Cocaine) conviction, a misdemeanor, for which
you were sentenced to incarceration for one year; 3) The aforementioned conviction was the result of
a plea agreement wherein you were originally charged with a felony for the incident; and 4) You
have other convictions for alcohol violations, including a 2007 misdemeanor conviction for Violation
of the Liquor Act.

You may appeal my decision within twenty (20) days after receipt of this letter by filing a petition
with the State Board of Education using the procedures set forth in 92 Nebraska Administrative
Code, Chapter 21, Section 009.03, and Title 92, Nebraska Administrative Code, Chapter 61. Copies
of these rules are enclosed.

If you have any questions, please feel free to contact Brian Halstead, General Counsel, at 402-471-
0732.

Since ,J ﬁ/

oger D. Breed, Ed.D.
Commissioner of Education

Enclosures
Xc: University of Nebraska - Omaha
State Board of Education

KLandy Imes Jim Scheer Robert Evnen Mark Quandahl Rebecea Valdez Patricia H. Timm Fred Meyer Joe Higgins
President Vice President District 1 District 2 District 4 District § District 6 District 8
Districlu‘f District 3 301 South 13th Street 4885 South 118" St. 3922 South 23* Street 1020 North 21* Street 1580 Highway 281 5067 South 107" Street
859 20" Street P.0. Box 16 Suite 500 Suite 100 Omaha, NE 68107 Beatrice, NE 68310 St. Paul, NE 68873 Omaha, NE 68127
Jering, NE 69341 Norfolk. NE 68702  Lincoln, NE 68508 Omaha. NE 68137
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Respondent.

Petitioner, Guillermo Gutierrez, filed this appeal pursuant to Title 92, Nebraska
Administrative Code, Chapters 20 and 61, seeking permission to participate in pre-
student teaching field, laboratory, and classroom experiences or student teaching. This
matter was assigned for hearing to John Boehm, Hearing Officer for the State Board of
Education (“State Board”), and his recommendation is attached hereto (without the
hearing transcript), and made a part of this Final Order by reference. It is the decision
of the State Board that the proposed findings of fact and recommended conclusions of
law, together with the recommended decision of the Hearing Officer should be adopted,
and that the Petitioner is denied permission to participate in pre-student teaching field,
laboratory, and classroom experiences or student teach in the schools in Nebraska as
part of a teaching requirement for any teacher education program approved pursuant to

92 NAC 20.
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Fred Meyer, F’resnde

BY:

The vote by the State Board of Education to approve the Final Order in Case No.
08-01, on June 23, 2008, was _7 in favor, against, abstaining, and
1 absent. Individual State Board members voted as follows:

IN FAVOR: F. Meyer, K. Imes, R. Evnen, J.Scheer, C. Woods Harris, P. Timm
J. Higgins

AGAINST:

ABSTAINING:

ABSENT: K. Winterer

CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the foregoing Final Order was
served upon Guillermo Gutierrez, 105 East o™ Street, Schuyler, NE 68661, by regular
U.S. Mail, and upon Brian L. Halstead, General Counsel, Nebraska Department of
Education, Sixth Floor, Lincoln, NE 68509, via interoffice mail, all on this{ﬂ_&gj day of

June, 2008.
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Douglas D. Christensen
Commissioner of Education
P.O. Box 94933

Lincoln, NE 68509

Respondent.

Petitioner, Guillermo Gutierrez, submitted a request for approval to participate in

Wk
Y

prestudent teaching field, laboratory. and classroom experiences or student teach to the
Commissioner of Education. The Commissioner denied his request by letter dated January 10,
2008. The application was denied because of a 2002 conviction for Attempted Possession of a
Controlled Substance (Cocaine) a Class I Misdemeanor, in violation of Neb. Rev. Stat. § 28-201
and 28-416(3), for which Petitioner was incarcerated for one year; and other convictions for
alcohol violations, including a 2007 misdemeanor conviction for Violation of the Liquor Act.
On January 29, 2008, Petitioner filed a petition pursuant to the provisions of Title 92, Chapters
20, 21 and 61, Nebraska Administrative Code (NAC), requesting approval to participate in
prestudent teaching field, laboratory and classroom experiences or student teach in schools in
Nebraska. An answer was filed by the Respondent, Douglas D. Christenson on F ebruary 5, 2008.

A hearing was held on April 11, 2008, before John M. Boehm, Hearing Officer,

appointed by the State Board of Education pursuant to Title 92, NAC Chapter 61. Notice of the




[image: image46.jpg]hearing was provided to the parties. The hearing commenced at 10:00 a.m., in the State Board
Room, Nebraska Department of Education, Sixth Floor, State Office Building, 301 Centennial
Mall South, Lincoln, Nebraska. Petitioner appeared and presented sworn testimony on his
behalf. The Respondent, Commissioner of Education, was represented by Brian Halstead,
General Counsel, Nebraska Department of Education, who cross-examined Petitioner. The
parties jointly offered Exhibits 1 through 5 which were received without objection. The hearing
was recorded by General Reporting Service of Lincoln, Nebraska. A transcript of the hearing is
attached.

Having considered the sworn testimony of the witness and the exhibits, the Hearing
Officer makes the following proposed findings of fact, recommended conclusions of law, and

recommended decision.

PROPOSED FINDINGS OF FACT

1. The Respondent’s denial of the request for approval was sent on or about January
10, 2008. Petitioner timely filed his petition for approval with the State Board of Education on
January 29, 2008.

2. Petitioner is currently enrolled at the University of Nebraska at Omaha (UNO).
He has attended UNO for two years and is a junior. Petitioner is majoring in secondary
education with a specialization in physical education and political science. His student teaching
is tentatively scheduled for the fall 2008 semester.

3- Petitioner is presently 23 years old. Petitioner is from Schuyler, Nebraska. He
has lived there since 1993. He attended high school in Schuyler but did not graduate. He

obtained his GED in 2002, prior to his incarceration.



[image: image47.jpg]4. Petitioner attended Central Community College in Columbus for approximately
two years from 2004 to 2006 and then transferred to UNO before he completed an Associate’s
Degree.

5. On May 4, 2001, Petitioner was arrested for delivering cocaine to an undercover
police officer. Petitioner had been associating with a new group of peers and was asked by one
of them to deliver the cocaine. He was afraid to say 00 and to not fit in with the group, so he
made the delivery. Petitioner was 17 at the time.

6. Petitioner was originally charged with a felony offense, which was subsequently
amended to a Class I Misdemeanor, Attempted Possession of a Controlled Substance (Cocaine).
Petitioner was sentenced to a year of incarceration in juvenile detention on J anuary 15, 2002,

7. In July of 1999, Petitioner was arrested for misuse of a school permit in Colfax
County. Petitioner was driving without his license and outside of permitted school hours.
Petitioner was sentenced to probation service by the Juvenile Court in Colfax County and served
50 hours of community service.

8. On October 30, 1999, Petitioner was cited for no valid operator’s license and
impeding traffic in Colfax County. Petitioner had stopped to pick up a friend in front of a police
officer. He did not have his driver’s license with him. Petitioner paid a fine for those offenses.

9. On July 31, 2000, Petitioner received a speeding ticket in Colfax County.
Petitioner paid a fine for that offense.

10. In August of 2000, Petitioner was given a speeding ticket in Dodge County.
Petitioner paid a fine for that offense.

11. In November of 2000, Petitioner was cited for the offense of minor in possession

and selling alcobol to a minor. Petitioner recalls only the minor in possession charge. Petitioner
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[image: image48.jpg]had attended a party and was riding in a vehicle returning from the party with other minors when
the vehicle was stopped. Petitioner was placed on probation on February 22, 2001. He had
completed that probation prior to being convicted on the distribution charge.

12.  On May 16, 2001, Petitioner was cited for passing on the right side of a vehicle in
Colfax County, which resulted in an accident. Petitioner paid a fine for that offense.

13. On May 24, 2001, Petitioner was cited for a minor in possession charge in Butler
County. Petitioner was attending a graduation party where he was drinking. Several attendees at
the party were also cited as minors in possession.

14.  On May 25, 2001, Petitioner was cited for disturbing the peace in Colfax County.
He had a loud stereo in his vehicle and paid a fine of $25.00.

15. On October 16, 2001, Petitioner was cited for conspiracy to commit a felony and
false reporting. Petitioner had loaned his car to a friend who used it to commit a crime in which
a sterco was stolen. His friends fled and abandoned Petitioner’s vehicle. The police then
charged Petitioner. The charge was dismissed on January 15, 2002.

16. On February 9, 2003, Petitioner received a speeding ticket in Douglas County.
Petitioner was fined $200.00, which he paid.

17- On May 11, 2003, Petitioner was cited for minor in possession in Colfax County.
Petitioner did not recall the incident. The charge was dismissed on August 13, 2003.

18. On December 27, 2003, Petitioner was arrested for willful reckless driving, for
participating in a speed contest and having no operator’s license. Petitioner had been cruising
town with a new vehicle, was challenged to a race, éccepted and was caught. The charge was
amended to reckless driving and Petitioner paid a $100.00 fine. The other two charges were

dismissed.



[image: image49.jpg]19.  Petitioner was cited for minor in possession on October 15, 2004. The charge was
dismissed.

20. On June 30, 2007, Petitioner was cited for procuring alcohol for minors in Colfax
County. Petitioner was in Schuyler celebrating his birthday and had some friends at his house.
Petitioner states that these individuals .were of legal age and consumed alcohol at his house.
Later in the evening, a neighbor complained of loud music coming from Petitioner’s home. A
police officer found several minors drinking around a truck parked in the alley. There were
several beer cans in the back of the pickup truck. The vehicle belonged to Petitioner’s parents.
The minors tested positive for alcohol. Petitioner stated that he was in his house at the time of
these events, the party he had sponsored was over and his friends had left. Initially, the Petitioner
states that the police officer came to the door. Petitioner subseq‘uently states that he went out to
the pickup where he met the police officer. Petitioner claimed that he did not know that the
minors had been drinking and that his friends of legal age who had put the beer cans in the
pickup had previously left the party. Petitioner was originally cited for procuring alcohol for
minors. That complaint was amended to Violation of the Liquor Control Act, a Class IV
misdemeanor, and alleged that Petitioner maintained a place where alcoholic liguor was given
away in violation of the Nebraska Liquor Control Act. Petitioner was sentenced to a fine of
$250.00 which was pa‘igd.

21. While serving his year of incarceration Petitioner attended school and bible study,
and participated in weight lifting competitions. He also successfully completed a narcotics

program.
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[image: image50.jpg]22.  Petitioner has worked with members of the Hispanic community helping them
with translations and teaching them math. This was part of a classroom experience while he was
attending Central Community College.

23.  While attending UNO, he was involved in a voter mobilization program within
the Hispanic community, going house to house to register voters. This was part of a UNO school
activity.

24.  During the summer of 2007 in his hometown of Schuyler, he helped to organize a
local soccer team in which he was a player/coach. The age level included high school and
college age individuals.

25. While at UNO, Petitioner was engaged in temporary employment in the weight
room. He supervised the weight room, assisted individuals who needed help with the machines
and also cleaned up. Petitioner was employed there for approximately a year and a half.

26. Prior to moving to Omaba to attend UNO, Petitioner worked for the Pepsi
Company in Schuyler for approximately six months in the warehouse.

27. Petitioner regularly attends church either in Omaha or when he goes back home to
Schuyler to see his parents. Petitioner has been a member of the church youth group.

28. Petitioner is involved in a wrestling club in Omaha where he is trying to learn the
sport of wrestling, in order to assist him in obtaining a coaching endorsement in wrestling, in
addition to soccer. The classes Petitioner takes at the wrestling club are for people his own age.

29. As a full-time student at UNO, Petitioner is taking 15 credit hours, which is over
and above the 12 credit hours required. During the last summer semester, instead of taking two
courses, he took five courses. Petitioner has improved his grades to the point where he is

presently receiving mostly A’s and B’s.



[image: image51.jpg]30.  Petitioner has moved out of his parents’ house, and is attending school full-time
while holding a job. He states he has matured and that he has made an effort to stay away from
the type of individuals with whom he had previously been associated and which involved his use
of alcohol and contributed to his run-ins with the law.

31. Petitioner presented a letter from FHarrison Means, PhD, from the University of
Nebraska at Omaha, who taught Petitioner in an educational foundation class in 2007. Mr.
Means states Petitioner was a good student and he believes him to be a moral and ethical person.
He recommends that his petition for student teaching be granted. |

32 Petitioner submitted a letter from Professor Josie Metal-Corbin, which had
originally been submitted to the College of Education Appeals Committee on November 23,
2007. She states Petitioner was a student in a human relations class she taught in 2007.
According to her, Petitioner was conscientious and worked well with others in a group project.
Petitioner was respectful of his peers and his instructor.. She observed that Petitioner followed
through in accomplishing a personal goal in his student action plan. He was generally a good
student and prepared for class. She asked that he be given a second chance to pursue his goal of
becoming a teacher.

33. Petitioner presented a letter from David A. Daniels, Assistant Director for
Campus Recreation at UNO. Mr. Daniels was Petitioner’s employer while he was the weight
room supervisor at UNO. Mr. Daniels states Petitioner was a hard worker, accepted additional
responsibilities and gets along well with others. He indicates that he would hire him again.

34. Petitioner submitted a letter dated April 10, 2008 from Peggy Price, Petitioner’s
academic advisor at the UNO College of Education. She outlines Petitioner’s progress at UNO

and the remaining courses he needs to complete for his degree in teacher education. She states
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[image: image52.jpg]that he has maintained a B- average in his course work at UNO and she has found him to be
polite, cooperative and very interested in completing his education. She has been advising him

for two years since he first came to UNQ.

RECOMMENDED CONCLUSIONS OF LAW

1. Title 92, NAC 20 § 005.07B provides that a person with a conviction as defined in
§ 005.07A, shall not be allowed to participate in prestudent teaching field, laboratory and
classroom experiences or student teach without approval by the Commissioner or the Board.

2. The definition of a conviction, as set forth in Title 92, NAC 20 § 005.07A
includes an offense involving an attempt to commit a crime pursuant to Neb. Rev. Stat. §28-201.

3. A person with a conviction as defined in Title 92, NAC 20 § 005.07A may request
approval by the Commissioner or the Board by using the procedures set forth in Title 92, NAC
21 § 009.02 through § 009.04.

4. If the Board finds that the applicant has good moral character and possesses the
moral fitness for teaching, then the Board may direct the Commissioner to approve the request to
participate in prestudent teaching field, laboratory and classroom experiences, or student teach.

5. In determining whether the applicant has good moral character and the moral
fitness for teaching, the following factors shall be considered:

(a) The nature of the crime, the facts and circumstances surrounding the conviction,
including whether the conduct of the applicant would constitute a crime in Nebraska, the
sentence received and whether the sentence was commuted, set aside or pardoned,;

(b) The applicant’s age at the time of the conduct;

(c) The recency of the conduct;

(d) The applicant’s positive social contributions since the conduct; and
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RECOMMENDED DECISION

Petitioner is properly before the Board for a determination of his request to participate in
prestudent teaching field, laboratory and classroom experiences or student teach.

The Class I Misdemeanor offense for which Petitioner was convicted, Possession of a
Controlled Substance (Cocaine), is a serious offense, even more so considering that Petitioner
was originally charged with a felony which was reduced to this offense as part of a plea bargain.
Petitioner was 17 at the time of the offense, and his explanation that he was influenced by his
beer group to commit the offense is plausible, He apparently served his year of confinement in
Jjuvenile detention without incident, and according to him personally benefited from his
incarceration and used the experience as an opportunity to help him mature. Petitioner did have
an extensive record of minor offense prior to this incident, primarily traffic and alcohol offenses,
particularly minor in possession, which indicated at least a previous disregard of the law. T his
offense occurred almost seven years ago.

After his incarceration, Petitioner was convicted of two driving offenses, cited for two
MIP charges, which were both dismissed, and subsequently in June of 2007, was involved in a
party at his home in Schuyler during which minors apparently consumed alcohol. Petitioner was
originally cited with procuring alcobol for minors. He was subsequently convicted of an
amended complaint for Violation of the Liquor Control Act, a Class IV Misdemeanor, for
maintaining a place where alcoholic liquor was given away in violation of the Act. Petitioner’s
story of this event is not particularly compelling. His explanation is internally inconsistent and
he asks one to believe that only legal age individuals attended his party and all conveniently went

home and the party was over by the time a complaint was filed by his neighbor for loud rmusic,
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[image: image54.jpg]This complaint resulted in the police finding several minors engaged in drinking around his
parents’ pickup parked in the alley near Petitioner’s home. Petitioner disclaimed any knowledge
of these individuals and their drinking. Petitioner was 23 at the time of this incident.

To his credit, Petitioner has made positive social contributions since his Class I
Misdemeanor conviction and year of incarceration. He has undertaken his education, both at the
community college level and at UNO where he maintains a good grade point average and is
taking additional courses over and above the required level, while holding down a part-time job
in the UNO weight room. He has also received good comments from his instructors and advisor.
He has engaged in community outreach activities in the Hispanic community as a result of his
class work. He regularly attends church, and organized a soccer team for older youth in his
hometown during the last summer.

Petitioner claims that he has learned from his past mistakes and has matured and has
avoided associating with the wrong group of individuals and alcohol, which contributed to his
run-ins with the law. This appears to be partially correct, but is certainly offset by the fact that
the most recent incident in 2007 demonstrates that Petitioner may not yet have fully matured, and
may have fallen back into his old pattern involving use of alcohol and some of his prior
associates. Before this most recent incident involving minors and alcohol consumption in 2007,
Petitioner certainly appears to have changed direction and demonstrated some level of maturation
and movement away from his prior course of unlawful behavior. Petitioner has certainly engaged
in a pattern of commendable positive social contributions through his education, work, and
community and religious involvement. The Class IV Misdemeanor conviction would not be a
disqualification by itself. However, the incident of June 2007, involving minors and unlawful

use of alcohol, indicates that Petitioner has not yet fully demonstrated that he has the good moral
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[image: image55.jpg]character and possesses the moral fitness for teaching, necessary to qualify him for the privilege
of student teaching.

This is not to say that Petitioner cannot reach and demonstrate that level of maturation
necessary to satisfy the requirements of good moral character and the possession of the moral
fitness for teaching. It appears, however, that Petitioner requires the passage of more time
without any other lapses or law violations in order to demonstrate this standard. Petitioner may
certainly reapply for permission to student teach when he believes that sufficient additional time
has elapsed and he can further demonstrate that he has the good moral character and possesses
the moral fitness for teaching.

The Hearing Officer therefore recommends, based upon the evidence in the record, that
the Board of Education, at this time, reaffirm the Commissioner of BEducation’s denial of
Petitioner’s request to participate in prestudent teaching field, laboratory and classroom

experiences or student teach.

Dated this 3™ day of June, 2008. P
‘,-_"l‘ /ﬂ ////// /,’7‘
<" /‘Zﬁ”f Lyr 7O S ol g

?nﬁ M. Boehm, #15550
11 South 13" Street
Lincoln, NE 68508
(402) 475-0811

Hearing Officer

CERTIFICATE OF SERVICE

The undersigned, John M. Boehw, hereby certifies that the original of the foregoing with
attached transcript was hand delivered to Leslie Donley, Asst. Attorney General, Nebraska
Department of Justice, 2115 State Capitol, Lincoln, Nebraska on June 3, 2008, and a true and
correct copy of the foregoing was served by first class United States Mail, postage prepaid, on
June 3, 2008, to the following parties:
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[image: image56.jpg]Guillermo Gutierrez
105 East 9™ Street
Schuyler, NE 68661

Brian Halstead

General Counsel

Nebraska Department of Education
301 Centennial Mall South

P.O. Box 94933

Lincoln, NE 68509

/Ll{n M. Boehm, #15550, Hearing Officer
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RULE 20

REGULATIONS FOR THE APPROVAL OF
TEACHER EDUCATION PROGRAMS

TITLE 92, NEBRASKA ADMINISTRATIVE CODE,
CHAPTER 20

EFFECTIVE DATE
JANUARY 19, 2008

(REVISED)

State of Nebraska

Department of Education

301 Centennial Mall South
Lincoln, Nebraska 68509
Douglas D. Christensen, Ph.D.
Commissioner
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P.O. Box 192

Schuyler, NE 68661
Tel. (402) 352-2494
Fax (402) 352-3411

May 17, 2010

Commissioner Roger Breed
Nebraska Department of Education
P.O. Box 94987

Lincoln, NE 68509

Dear Commissioner Breed:

Guillermo Gutierrez has informed me that he has a hearing before your board May 20, 2010 to
review his qualifications to work towards becoming a teacher. Guillermo has asked if | would
write a letter of recommendation in support of his consideration to become a teacher and was
happy to do so.

Guillermo first came to me in early 2009 to talk about coming to work for me as a real estate
salesman in my Schuyler office. |told him | would be happy to interview him the following
week. Then Guillermo was quick to tell me about his past experiences that may raise a flag to
his eligibility and provided me a copy of this record. After review of his record | still decided to
interview him for the job. After my interview | was willing to give him the opportunity to prove
his dependability.

Over the last eight months he has proven to be a quick and dependable learner. | feel that he
has truly learned from his mistakes and would make a great addition to our teacher base in
Nebraska.

| appreciate that you have chosen to give Guillermo this hearing and begin to experience his
commitment to succeed in the teaching profession.
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To whom it may concern:

| Rene U. Lopez am writing this letter of recommendation on behalf of Guillermo
Gutierrez. | have known Guillermo for several years, but have worked with him since
March of 2009 when he started working for Cargill in Schuyler, Ne. During the time that
Guillermo has worked here 1 have witnessed his self-discipline and responsible
characteristics. To my knowledge Guillermo currently holds two jobs. He has managed
to hold a good work record here at Cargill. He comes to work on time and has good
attendance.

| am aware of the potential Guillermo has as an individual. He has matured as a person
and would be & great candidate for an educator. Guillermo has continued to make
efforts to better himself since he graduated from college. Being able to teach has been
his ultimate goal and | hope you can take this into consideration. Our education system
would benefit from giving Guillermo the opportunity of becoming a teacher. He relates
well with kids and is a fluent Spanish/English speaker. With our growing immigrant
population, our schools are faced not only with language barriers but also cuitural
differences. Guillermo is very well able to relate to this because he was once that 4t
grader who came to this country not knowing an ounce of English. Although, we have
very good ELL programs it is always beneficial to have a teacher that has the same
cultural background and understanding.

| strongly believe that Mr.Gutierrez if given the chance will succeed as a teacher. His
actions in the past depict an unfit candidate for this position. However, today | can say
he is very ethical and would not make those same mistakes he made in the past. If |
can be of further assistance do not hesitate to contact.

Sincerely,

s W

Rene U. Lopez
Employee Trainer
(402) 615-3846

o

7



[image: image60.jpg]COLLEGE OF EDUCATION
Teacher Education

November 7, 2007 .
To Whom It May Concern:

1 am a professor of education at the University of Nebraska at Omaha (UNO). Ihad
Guillermo Gutierrez in my Educational Foundations class in the summer of 2007 and he
performed very well. Based on his statements orally and in writing, I believe him to be a
moral, ethical person. I understand he had some legal issues as a juvenile and was
convicted of a misdemeanor. 1 also understand, from his statements, that he has not been
in legal trouble for the past six years—he is 23 now.

1 do not believe he should be prevented from participating in the teacher certification
program at UNO or any other instifution because of his adolescent conviction. I
recommend his petition to proceed in his program be granted.

Should anyone wish to ask me questions about this young man or his performance in my
class, I can be reached at hmeans@mail.unomaha.edu

Harrison Means, Ph. D (—-—ZQ
University of Nebraska at Omakd

6001 Dodge Street / Omaho, NE 68182-0163
407-554-3666 / FAX: 402-554-3744
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SCHOOL OF HEALTH, PHYSICAL EDUCATION AND RECREATION

To: College of Education Appeals
From: Prof. Josie Metal-Corbin
Re: Guillermo Gutierrez

Date: November 23, 2007

This is a letter of support for Guillermo Gutierrez to be re~-considered for admission into
the Teacher Education Program in the College of Education pending the review of his
misdemeanor for possession of a controlled substance when he was 17. Guillermo was a
student of mine in Human Relations in the spring of 2007. He received a B+ in the
course.

From the beginning, 1 was impressed with Guillermo. He was conscientious about his
assignments and visited me in my office for clarification. He did this throughout the
semester to make sure that he was on-track with the expectations of the assignments. He
worked well with his group members and did a good job on the final group project.

Guillermo was always respectful of his peers and towards me. I spent some time with
him in my office discussing his future plans and working with him on improving his
writing skills. His reflections and his writing assignments had good content but he
needed to refine his writing style. He told me that he was saving money to take a writing
and research course at the community college in Columbus during the summer. Iknow
that he followed through with this. 1 also know that he followed through on a personal
goal that he declared for his “Student Action Plan.” This is an assignment that begins the
first week of class and concludes around the thirteenth week. Guillermo followed his
plan of action and successfully worked to achieve a goal that involved being assertive
with peers and practicing self-discipline.

Guillermo exhibited many positive dispositions that are expected from our teacher
candidates. He was prepared for class, dedicated to understanding the subject matter, and
compassionate in his outlook on human relations’ issues.

T am glad that 1 had the opportunity to write a letter of support. I hope that the

committee will give him a second chance that will allow him to pursue his goal of
becoming a physical education teacher.

(e

6001 Dodge Street / Omaho, NE 68182-0216
402-5542670 / FAX: 402-554-3693 {
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GUILLERMO GUITERREZ

In Recognition of Athletic Achievement is Awarded
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